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JURISDICTIONAL STATEMENT. 

Appellants’ complaint and amended complaint for in¬ 
junction and mandamus against the Secretary of the 
Treasury (Joint App., 2) is within the jurisdiction of 
the District Court below under the act of March 3, 1863, 
12 Stat. 762 as amended and incorporated in 1940 D. C. code, 
Title 11 Section 11-301 [18:41] (49 Stat. 1921). (CF. Stark 
v. Wickard, 321 U. S. 288.) Appellee is a resident of the 
District of Columbia (Paragraph 10, amended complaint, 
Joint App., 4). The appellants are citizens and resi¬ 
dents of Massachusetts, New York and Pennsylvania 
(amended complaint, paragraphs 3, 4, 5, and 6, Joint App., 
2). The amount in controversy exceeds $3,000 (para¬ 
graph 2, amended complaint, Joint App., 2). 

This court has jurisdiction of this appeal, under the act 
of February 9,1893, 27 Stat. 435 as amended, and as incor¬ 
porated in 1940 D. C. Code, Title 17 section 17-101 [18:26]. 

I STATEMENT OF THE CASE. 

This is an appeal by plaintiffs from a decree of the Dis¬ 
trict Court sustaining defendant’s motion to dismiss their 
bill of complaint for injunction and mandamus against the 
Secretary of the Treasury. The case arises under the 1930 
Tariff Act (paragraph 1101), as amended June 25, 1938 (C 
679, S. 33(a), 52 Stat. 1090), (USCA., Title 19 § 1001 para. 
1101) and the Reciprocal Trade Agreement between the 
United States and Great Britain (54 Stat. 1897) (USCA 
Title 19 § 1351) and the Reciprocal Trade Agreement be¬ 
tween the United States and Argentina (56 Stat. 1685). 
(USCA., Title 19 § 1351) 

The object of the suit is to enjoin the appellee, the Secre¬ 
tary of the Treasury, from rendering a public decision 
addressed to the Collectors of Customs in the United 
States which public decision would, in effect, instruct said 
Collectors to prohibit the entry of admittingly Cordova 
wool (which wool together with thirty-two others is desig¬ 
nated eo nomine) of a grade finer than 44’s under the free 
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entry provision of paragraph 1101(b) of the 1930 Tariff 
Act, as amended, or under the dutiable provision of par¬ 
agraph 1101(a) of said Tariff Act and further, in effect, 
instruct said Collectors to assess a duty on admittingly 
Cordova wool of a grade finer than 44 ’s at a rate of duty 
provided under paragraph 1102 of said Tariff Act which 
duty is 34^ per pound and applicable to wools “not 
especially provided for” under said Tariff Act. 

The further object of the suit is to require the appellee 
by mandamus or other process to admit any and all of the 
thirty-three named wools in paragraph 1101 of said act 
either free of duty if used for certain enumerated purposes, 
or at the rate of duty expressly provided for said wool 
under paragraph 1101 when not so used. 

Since Cordova wool has been admitted into the United 
States since 1930 under paragraph 1101 either free of duty 
(paragraph 1101(b)) or at the rate of 24^ per pound as is 
expressly provided in paragraph 1101(a) less a reciprocal 
trade concession of 11^ per pound to Argentina, the pro- ! 
posed increase in the duty would be prohibitive and would j 
ipso facto cause financial losses to American importers on j 
already delivered Cordova wool in bond and irreparable j 
contract losses on existing contracts between American 
importers and Argentine suppliers of Cordova wool not ! 
yet delivered or landed in the United States. 

A further effect of said public decision of the appellee 
would be to establish an administrative practice of restrict¬ 
ing the importation of any or all of the named wools in 
paragraph 1101 of said tariff provision if any or all of 
said wools are of a grade finer than 44’s. 

The appellee has already issued a public decision impos¬ 
ing such a restriction on Welsh Mountain wool (Exhibit B 
to Complaint, Joint App., 27) and since the issuance of 
said decision no Welsh Mountain wool of any grade has 
been imported or has been contracted for import into the 
United States, although contracts for its importation 
existed at the time of said decision, which contracts were I 

i 



V 


4 

caused to be cancelled resulting in irreparable injury to 
many American importers and British suppliers of said 
wools. One such American importer is a party to this suit, 
Lawrence Johnson (amended Complaint, paragraph 52, 
Joint App., 17) and one such British supplier moved to 
join as a party plaintiff in this suit, George Normanton 
Ltd. (Joint App., 29), which motion was denied by the 
District Court (Joint App., 42). 

A public decision by the appellee on Cordova wool similar 
to the appellee’s decision on Welsh Mountain wool would 
have the same effect as the appellee’s decision on Welsh 
Mountain wool and would thus terminate further importa¬ 
tion into the United States of Cordova wool of any grade 
from Argentina and cause to be cancelled existing contracts 
for the future delivery of said Cordova wool into the 
United States. This would result in irreparable contract 
losses to many American importers and Argentine sup¬ 
pliers of said wool. One such American importer is a party 
to this suit, Chester Brett (amended Complaint, paragraph 
11, Joint App., 4), and one such Argentine supplier moved 
to join as a party plaintiff, Alfred Ortner and Cia (Joint 
App., 29), which motion was denied by the District Court 
(Joint App., 42). 

A significant difference between the effect of the appel¬ 
lee’s Welsh Mountain decision, so far as American im¬ 
porters of Cordova wool are concerned, and a similar Cor¬ 
dova decision is that the appellee in the Welsh Mountain 
decision gave a 30-day notice of the change in practice of 
assessing the higher rate of duty, thus enabling American 
importers to liquidate all Welsh Mountain wool in bond in 
the United States at the rate of duty expressly provided for 
said wool in paragraph 1101(a) of the 1930 Tariff Act, as 
amended. However, in the case of Cordova wool, no notice 
whatsoever is to be given and hence the (entry 361) Cor¬ 
dova wool in issue in this suit (paragraph 11, amended 
Complaint, Joint App., 4) wouiu be assessed and liqui¬ 
dated at the high and prohibitive rate of 34^ per pound 


under paragraph 1102 of said Tariff Act, although some 
twenty similar shipments of said Cordova wool had been 
entered by the appellant, Fred Whitaker Co., and liquidated | 
prior thereto at the same port (paragraph 35, amended 
Complaint, Joint App., 13) at the lower rate of duty as 
expressly provided in paragraph 1101(a) of said Tariff Act. 
Thus the abrupt change in practice would be effected with¬ 
out notice to the American importers as well as without 
notice to the Government of Argentina and/or the Argen¬ 
tine suppliers as required by the Reciprocal Trade Agree- j 
ment between the United States and the Republic of Argen¬ 
tina (Art. VI, Paragraph 2, Page 32 infra). 

The appellants commenced their action by filing a com¬ 
plaint and an amended complaint for injunction and man- I 
damns, alleging that the defendant in threatening to issue 
a public decision restricting the importation of Cordova 
wool under paragraph 1101 to a particular grade was acting 
beyond his jurisdiction and hence without authority of law j 
and that his duties under paragraph 1101 so far the rate 
of duty was concerned were purely ministerial, that there 
was no official discretion involved under said Tariff pro¬ 
vision since the Congress expressly named the wool and 
expressly stated the duty applicable thereto together with 
the mandatory phrase “shall be levied” and that the re¬ 
striction to be imposed by the appellee would necessarily 
constitute an amendment to the statute. 

The complaint alleged that the defendant had already is¬ 
sued a public decision similar in nature pertaining to Welsh 
Mountain wool, a wool also expressly named in said tariff 
provision (Exhibit B to the Complaint, Joint App., 27) 
and that a writ of mandamus should issue to compel the 
defendant to admit any and all of the named wools in said 
Tariff provision of which there are thirty-three in number, 
regardless of their grade, at rates of duty expressly pro¬ 
vided for said wools in paragraph 1101 of said tariff pro¬ 
vision. 

i 

The appellants at the time of filing their complaint,. Sep- 
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tember 27, 1946, filed a motion for an injunction pendente 
lite. 

The appellee filed a motion to dismiss on October 4, 
1946 (Joint App., 31). 

The appellants subsequently, on October 8,1946, filed an 
amended Complaint. 

The appellants’ motion for an injunction pendente lite 
and the appellee’s motion to dismiss were heard together 
by the District Court on October 9,1946. The District court 
took the case under advisement. 

The appellants on October 21,1946, filed a motion to join 
two additional and necessary party plaintiffs (foreign citi¬ 
zens) (Joint App., 29), and the District Court heard 
argument on said motion on November 22, 1946, and again 
took the case under advisement. 

The appellee filed no responsive pleading in the District 
i Court to the Complaint or the amended Complaint. 

The District Court rendered an informal memorandum 
sustaining the appellee’s motion to dismiss and overruling 
the appellants’ motion for a temporary injunction and ap¬ 
pellants’ motion to join two additional party plaintiffs 
(Joint App., 40). 

The appellants filed several affidavits in the District 
Court relative to the commercial designation of Cordova 
i wool (Joint App., 20, 22) and Welsh Mountain Wool (Joint 
App., 23) at the institution of the suit. The appellee filed, 
in support of a motion to dismiss, affidavits relative to the 
classification of Cordova wool (Joint App., 36, 37, 39). 

The District Court considered all the affidavits of the 
plaintiffs and the defendant in rendering judgment. (Judg¬ 
ment, Order and Decree, Joint App., 41). 

The principal contentions by the appellants are (1) that 
the proposed decision is arbitrary and beyond the jurisdic¬ 
tion of the Secretary of the Treasury, (2) that the proposed 
decision is an amendment to the statute, (3) that the pro¬ 
posed decision is in direct contravention of the Reciprocal 
Trade Agreement between the United States and Argentina, 


(4) that the proposed decision and the decision already 
rendered on Welch Mountain wool are in contravention of 
all trade agreements between the United States and foreign I 
countries embodying the “most favored nations” clause, 

(5) that the appellants have no plain adequate remedy at 
law and will suffer irreparable injury unless Equity grants 
relief. 

STATUTES AND RULES. 

I 

Public Law 361, approved June 17, 1930, as amended 
June 25,1938. C. 679, Section 33(a), 52 Stat. 1090. (U. S. C. 

A. Title 19, § 1001, paragraph 1101). 

(The full text is set out in paragraph 25, amended com¬ 
plaint, Joint App., 9). 

* 

Schedule 11.—Wool and Manufacturer of. 

“Paragraph 1101(a) Wools: * * * Cordova, and Welsh | 
Mountain; * * * all the foregoing in the grease of washed, 

24^ per pound of clean content; * * * 

“(b) Any of the foregoing may he entered or unthdraum 
from warehouse without the payment of duty by a manu¬ 
facturer, processor, or dealer upon the filing of a bond to 
insure that any wool or hair entered or withdrawn there¬ 
under shall be used only in the manufacturing of press 
cloth, camel’s hair belting, knit or felt boots, heavy fulled 
lumberman’s socks, rugs, carpets, or am>y other floor cover¬ 
ings. * * * If crny wool • # * so entered * • * is used # * * 
in any manner otherwise than in the manufacture of the 
articles enumerated above, there shall be levied, collected 
and paid on the merchandise so used • * * in violation of the 
bond the regular duties which would apply to such mer¬ 
chandise if imported in its condition at the time of such use | 
or transfer * * • Every manufacturer, processor, or dealer 
who has given a bond pursuant to the provisions of this 
subparagraph shall report any use or transfer of mer- I 
chandise in violation of the terms of his bond, within thirty 
days after such use or transfer, to the Collector of Customs, 
in whose district the bond is filed; and for failure to so re-! 
port * * * shall be liable to a penalty equal to the value of 


the merchandise so used or transferred * # *. Snch duty 
shall he in addition to the duties above provided for . * * 
(Emphasis added). 

Federal Rules of Civil Procedure. 

Rule 56, Summary Judgement. 

“(a) For Claimant. A party seeking to recover upon a 
claim, counterclaim, or cross-claim or to obtain a declara¬ 
tory judgment may, at any time after the pleading in 
answer thereto has been served, move with or without sup¬ 
porting affidavits for a summary judgment in his favor 
upon all or any part thereof. 

“(b) For Defending Party. A party against whom a 
claim, counterclaim, or cross-claim is asserted or a declara¬ 
tory judgment is sought may, at any time, move with or 
without supporting affidavits for a summary judgment in 
his favor as to all or any part thereof. 

“(c) Motion and Proceedings Thereon. The motion shall 
be served at least 10 days before the time specified for the 
hearing. The adverse party prior to the day of hearing 
may serve opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show 
that, except as to the amount of damages, there is no genu¬ 
ine issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law.” 

Rule 20. Permissive Joinder. 

“All persons may join in one action as plaintiffs if they 
assert any right to relief jointly, severally, or in the alter¬ 
native in respect of or arising out of the same transaction, 
occurrence, or series of transactions or occurrences and if 
any question of law or fact common to all of them will arise 
in the action. All persons may be joined in one action as 
defendants if there is asserted against them jointly, sever¬ 
ally, or in the alternative, any right to relief in respect of 
or arising out of the same transaction, occurrence, or series 
of transactions or occurrences and if any question of law or 
fact common to all of them will arise in the action. A plain¬ 
tiff or defendant need not be interested in obtaining or 
defending against all the relief ^enaanded. Judgment may 
be given for one or more of the plaintiffs according to their 




respective rights to relief, and against one or more defen¬ 
dants according to their respective liabilities.” 


Rule 7. Pleadings Allowed; Form of Motions. 

“(a) Pleadings. There shall be a complaint and an! 
answer; and there shall be a reply, if the answer contains a, 1 
counterclaim denominated as such; an answer to a cross-J 
claim, if the answer contains a cross-claim; a third-partyf 
complaint, if leave is given under Rule 14 to summon a perJ 
son vrho was not an original party; and there shall be a 
third-party answer, if a third-party complaint is served! 
No other pleading shall be allowed, except that the court 
may order a reply to an answer or a third-party answer.” 

Rule 57. Declaratory Judgments. 

“The procedure for obtaining a declaratory judgment 
pursuant to Section 274 (d) of the Judicial Code, as 
amended, U. S. C., Title 28 § 400, shall be in accordance with 
these rules , and the right to trial by jury may be demanded 
under the circumstances and the manner provided in Rules 
38 and 39. The existence of another adequate remedy doe§ 
not preclude a judgment for declaratory relief in cases 
where it is appropriate. The Court may order a speedy 
hearing of an action for a declaratory judgment and may 
advance it on the calendar.” (Emphasis added) 

I 

Declaratory Judgments. 

(Judicial Code section 274d.). Declaratory judgments 

authorized; procedure. 

(1) In cases of actual controversy (except with respect 
to Federal taxes) the courts of the United States shall havp 
power upon' petition, declaration, complaint, or other ap¬ 
propriate pleadings to declare rights and other legal rela¬ 
tions of any interested party petitioning for such declara¬ 
tion, whether or not further relief is or could be prayed, and 
such declaration shall have the force and effect of a final 
judgment or decree and be reviewable as such. 

(2) Further relief based on a declaratory judgment dr 
decree may be granted whenever necessary or proper. Tile 
application shall be by petition to a court having jurisdic¬ 
tion to grant the relief. If the application be deemed suf- 
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ficient, the court shall, on reasonable notice, require any 
adverse party, whose rights have been adjudicated by the 
declaration, to show cause why further relief should not be 
granted forthwith. 

(3) When a declaration of right or the granting of fur¬ 
ther relief based thereon shall involve the determination of 
issues of fact triable by a jury, such issues may be submit¬ 
ted to a jury in the form of interrogatories, with proper 
instructions by the court, whether a general verdict be 
required or not. (Mar. 3,1911, c. 231, § 274d, as added June 
14,1934, c. 512, 48 Stat. 955, and amended Aug. 30, 1935, c. 
829, § 405, 49 Stat: 1027.) U. S. C. A. Title 28 §400. 

STATEMENT OF POINTS. 

L The court erred in holding that this is a suit against 
the United States without its consent. 

1 II. The court erred in denying plaintiff’s motion for an 
injunction and holding that the plaintiffs had an adequate 
remedy at law. 

III. The court erred in denying plaintiffs’ motion to join 
two additional and necessary party plaintiffs (foreign 
citizens). 

IV. . The court erred in holding that all matters concern¬ 
ing the collection of wool tariff by the Secretary of the 
Treasury are discretionary. 

V. The court erred in failing to accord the appellants the 
opportunity to move for summary or declaratory judgment 
notwithstanding an adequate remedy at law, since the case 
at bar involves an actual controversy and does not concern 
federal taxes and a declaratory judgment or decree would 
have been proper. 

SUMMARY OF ARGUMENT. 

The appellee is threatening to publish a public Treasury 
decision relative to the grade or type of admittingly Cor¬ 
dova wool which he deems admissible, under paragraph 
1101 of the 1930 Tariff Act, as amended. The statute desig- 
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nates Cordova wool eo nomine, together with thirty-two 
other named wools, without qualification, and provides for 
its free entry if used for certain purposes and if not so used 
a duty (2 44 per pound) “shall be levied”, which duty is 
provided for under said paragraph. 

The appellee proposes to establish by his decision an 
arbitrary standard as to the grade of Cordova wool admis-| 
sible under said tariff provision which standard in effect 
would prohibit Cordova wool of a grade finer than 44 ’sj 
from entry therein, and the appellee would accordingly 
arbitrarily classify Cordova wool of a grade finer than 44’s, 
under paragraph 1102 of said Tariff Act as a wool not 
“especially provided for” at a much higher and prohibitive 
rate of duty (34^ per pound). 

The effect of such a decision by the appellee would amend 
the law and accordingly the appellee would not be acting 
within the official jurisdiction of the Secretary of the 
Treasury and his unauthorized and arbitrary action may be 
enjoined by parties in interest in a Court of Equity to prej- 
vent irreparable injury, loss and damage. 

The irreparable injury is represented by the termination 
of trade relations and the cancellation of existing contracts 
with suppliers of Cordova wool in Argentina, South Ameri- 
ica. The appellants have numerous existing contracts for 
the purchase of Cordova wool of a grade finer than 44’s 
with Argentine suppliers which contracts were predicated 
on the long established practice of the appellee of assessing 
a duty on said Cordova wool, regardless of its grade, at the 
specific rates provided for said wool under paragraph lldl 
of the 1930 Tariff Act. 

The appellee argues that he has unlimited discretion to 
classify imported merchandise under the Tariff statutes 
and that his proposed decision and amendment to the stat¬ 
ute is a matter of classification and hence the District Court 
below was without jurisdiction to consider the question. 

The position of the appellants is that the proposed de¬ 
cision is not a question of the classification of imported 
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merchandise at this stage of the proceedings and that the 
proposed decision is a camouflaged attempt to amend the 
statute for the following reasons: 

1. The proposed decision has not been issued or is not 
in effect and the Collectors and appraisers have taken 
no official action in regard thereto. 

2. As a matter of law, an eo nomine designated article in 

' a tariff statute is not the subject of further classifica¬ 
tion. 

3. Congress, by expressly designating Cordova wool in 
paragraph 1101 of the 1930 Tariff Act followed by the 
all inclusive words “all” and “any”, absolutely re¬ 
moved any possibility of further classification of said 
merchandise. 

4. Congress, by using the mandatory language “shall be 
levied” in paragraph 1101, has removed absolutely any 
discretionary power of the appellee to qualify or 

' change the rate of duty applicable to Cordova wool. 

The appellee further contends that even though his pro¬ 
posed decision in effect amends paragraph 1101 of the 1930 
Tariff Act the appellee as an executive officer may construe 
the statute to accomplish that end, in view of purported 
Congressional intent in the enactment of said paragraph 
and that any injury incurred by the appellants as the result 
of his action may be recovered in the Customs Court. 

1 Appellants’ contention is that the appellee cannot as a 
matter of law camouflage an amendment to the statute by 
calling it a decision on the classification of imported mer¬ 
chandise and further that the legislative history embodied 
in the 1938 amendment to paragraph 1101 supports the con¬ 
tention of the appellants that Congress as a matter of law 
intended that all grades of Cordova wool commercially 
recognized in the United States be admissible under para¬ 
graph 1101(a) or 1101(b). (House Report 1429, 75th Con¬ 
gress page 6, Section 38, page 35 infra). 


13 


This suit, therefore, is against the Secretary of the Trea¬ 
sury in his individual capacity to restrain an arbitrary and 
unauthorized act, beyond his jurisdiction to the irreparable 
damage of the appellants. The law is well settled that such 
an action is not a suit against the United States. 

If the proposed decision of the appellee be issued and is 
acted upon by the Collectors of Customs there would im-j 
mediately occur a multiplicity of suits in the Customs Courtj 
involving the same question of fact and law. The jurisdic¬ 
tion of the Customs Court would be limited to the issue of 
Cordova wool of a particular entry. The Customs Court 
could not as a matter of law consider the thirty-two other 
named wools in controversy in this suit. Jurisdiction of the: 
Customs Court is limited to a particular protest filed 
through the regular channels and brought before that courtj 
for determination. 

However, the action of the appellee in regard to one ofj 
the named wools would affect all of the named wools in said 
paragraph as the appellee would be establishing an admin¬ 
istrative practice concerning the entire paragraph giving 
rise to suits in the Customs Court on each shipment of each 
of the named wools in said paragraph. Each such suit) 
would obviously involve the same question of fact and law. 
This situation unquestionably gives rise to a multiplicity of 
suits by the appellants, importers of all of the named wools 
in said paragraph and constitutes an inadequacy of a 
remedy at law. 

A remedy at law could not possibly be adequate if you 
must await until your adversary has put you in a position 
which automatically forecloses a determination of the issue. 
That is the situation confronting the appellants in the case 
at bar. The reason being that the appellee’s decision on 
Welsh Mountain wool which restricted the importation of 
said wool of a grade finer than 44’s under paragraph 1101 
had the effect of restricting all the named wools in said 
paragraph because of the “most favored nations clause,” 
contained in the Reciprocal Trade Agreement with 


I 
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United Kingdom. The “most favored nations clause” em¬ 
bodied in said agreement would require equal concessions 
and equal restrictions to third parties. (Reciprocal Trade 
Agreements between the United States, United Kingdom 
and Argentina, page 30, et seq., infra). 

Therefore, as long as the Welsh Mountain decision of the 
appellee remains in force (Joint App., 27) the proposed 
Cordova decision could not be fully determined in the Cus¬ 
toms Court since that Court has jurisdiction only of ques¬ 
tions presented to it through the regular procedure of en¬ 
try, protest and trial. An entry, protest and trial in the 
Customs Court on Welsh Mountain wool in order to test 
the Welsh Mountain decision is impossible by American 
importers since they could not now consummate lawful or 
beneficial contracts in said wool with British suppliers in 
view of the appellee’s decision prohibiting the entry of 
such wool of a grade finer than 44’s under paragraph 1101. 

It is accordingly the contention of the appellants that 
since the appellee has no discretionary power under para¬ 
graph 1101 to set up arbitrary standards for the 33 named 
wools and hence amend the statute, that the appellants are 
entitled to a writ of mandamus requiring the appellee to 
admit any and all of the named wools regardless of grade 
in said paragraph at the rates of duty expressly provided 
therein or in the alternative a declaration by an Equity 
Court of the appellants’ rights under said paragraph pur¬ 
suant to the Federal Declaratory Judgment Act of March 
3,1911, c. 231 § 274d, as added June 14,1934 c. 512, 48 Stat. 
955, and amended Aug. 30,1935 c. 829 §405, 49 Stat. 1027), 
U. S. C. A. Title 28, § 400. • 

ARGUMENT. 

L 

Introduction. 

The record in this case establishes conclusively as a 
matter of fact that the wool in controversy is Cordova wool 
(para. 11, 31 amended Complaint, Joint App., 4, 13). 


The only issue in this case therefore, as a matter of law, I 
is whether the appellee may, by a regulation, qualify or 
amend a named commodity under our tariff statutes and, 
insofar as Cordova wool is concerned under paragraph 
1101, whether or not the appellee may lawfully issue a rule 
or regulation which would have the effect of qualifying the 
importations and setting up arbitrary standards of Cor-i 
dova wool from Argentina, South America, so that, in 
effect, Cordova wool of a grade finer than 44’s would not 
be admissible under paragraph 1101(a) or (b) of the 1930 
Tariff Act, as amended, although said Cordova wool of a 
grade finer than 44’s has been regularly imported into the 
U. S. since 1930 under paragraph 1101. 

To effect such a qualification, the appellee is arbitrarily! 
ignoring the commercial meaning of the word “Cordova” 
and, through indirection, amending the statute. 

The Supreme Court in Two Hundred Chests of Tea, 9 
Wheat. 128, 129, 130, very clearly established the control-! 
ling doctrine concerning the commercial meaning of named 
commodities under our tariff statutes in these words: 

“The argument on behalf of the United States, is, 
that the two hundred chests of tea, now in controversy,! 
are in reality simple congo tea, and not bohea; that the 
latter is a pure unmixed tea, entirely distinct from 
congo, and known in China by an appropriate name;l 
that it is to this pure and unmixed bohea tea, that the 
successive act of Congress refer, and not to any other 
mix ed tea, though known by the common denomination 
of bohea. If we were to advert to scientific classifica¬ 
tions for our guide on the present occasion, it is most 
manifest, from the works cited at the bar, that bohea! 
is a generic term, including under it all the black teas, 
and not merely a term indicating a specific kind. But 
it appears to us unnecessary to enter upon this inquiry, 
because, in our opinion. Congress must be understood 
to use the word in its known commercial sense. The 
object of the duty laws is to raise revenue, and for this 
purpose to class substances according to the general 
usage and known denominations of trade. Whether a 
particular article were designated by one name oil 
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another, in the country of its origin, or whether it were 
a simple or mixed substance, was of no importance in 
the view of the legislature. It did not suppose our 
merchants to be naturalists, or geologists, or botanists. 
It applied its attention to the description of articles 
as they derived their appellations in our own markets, 
in our domestic as well as our foreign traffic. And it 
would have been as dangerous as useless, to attempt 
any other classification than that derived from the 

i actual business of human life. Bohea tea, then, in the 
sense of all our revenue laws, means that article which, 

i in the known usage of trade, has acquired that dis¬ 
tinctive appellation. And even if the article has under¬ 
gone some variations in quality or mixture, during the 
intermediate period from 1789 to 1816, when the last 
act passed, but still retains its old name, it must be pre¬ 
sumed that Congress, in this last act, referred itself to 
the existing standard, and not to any scientific or 
antiquated standard.** (Emphasis added) 

Especially is the above doctrine applicable in the case 
at bar, in that the Cordova wool of a grade lower than 44’s 
(creola) 1 is grown on one portion of a sheep’s body while 
the Cordova wool of a grade finer than 44’s (metis) 2 is 
grown on another portion of the same body. 3 (para. 32 of 
amended Complaint, Joint App., 13). 

It must be admitted therefore that in the absence of some 
scientific process of which the American wool trade is not 
aware capable of segregating the two grades or mixtures of 
Cordova wool from the other there must of necessity be a 
co-mixture of the two. (Affidavit of N. Paul Kenworthy, 
Joint App., 22). 

1 Creola is an Argentine term to denote that portion of the Cordova fleece or 
sheeps body of the low grade. 

2 Metis or Mestiza is a South American term denoting that portion of the 
I Cordova fleece or sheeps body which usually is of a grade finer than 44’s. 
Webster’s New International Dictionary, Second Edition, defines Metis as 
“a person of mixed blood.” All sheep produced in the country of Argentina 
are of mixed blood of various degrees. 

3 Affidavit of N. Paul Kenworthy, which is a part of the record in this case 
and which affidavit establishes the fact that the Argentine Bureau of Agricul¬ 
ture certified a Cordova wool fleece which said affiant has in his possession 
and which the appellee had the occasion to examine, which Cordova fleece, it 
was estimated, contained fifteen to twenty percent of the metis or Mestiza 
grade of Cordova wool and that the balance of said Cordova fleece was com¬ 
posed of the creola grade of Cordova wool. (Joint App., 22) 
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The proposed regulation therefore of the appellee which 
would restrict the entry of Cordova wool of the metis grade I 
under paragraph 1101 must amount to an unlawful stand¬ 
ard for the importation of a named commodity. The 
appellee, through indirection, proposes to call such a regu- j 
lation a decision on the construction of paragraph 1101 of j 
the Tariff Act as amended. The appellee therefore is 
attempting to amend a revenue law by construction and 
calling it a decision as to the standards of wool admissible 
under this paragraph. 

The same attempt was made under identical circum¬ 
stances in the case of Waite v. Macy, 246 U. S. 606, wherein 
the Secretary of the Treasury was enjoined from acting 
beyond his jurisdiction and which action he labeled a 
decision on purity, quality or fitness for consumption of 
certain imported teas. The court stated.: 

“No doubt it is true that this court cannot displace the 
judgment of the board in any matters within its jurist 
diction, but it is equally true that the board cannot 
enlarge the power given it by statute and cover a 
usurpation by calling it a decision on purity, quality or 
fitness for consumption”. (Emphasis added) 

I 

A similar attempt to amend a tariff statute by a Secre¬ 
tary of the Treasury was made in the Supreme Court case, 
Morrill v. Jones, 106 U. S. 466, 467, a case right in poult 
with the case at bar. The tariff provision involved pro¬ 
vided for the free importation of breeding animals. Tie 
Secretary promulgated a regulation designed to restrict 
and amend said tariff provision so that only breeding 
animals of superior stock would be admissible; the Su¬ 
preme Court held that the regulation was beyond the juris¬ 
diction of the Secretary and added: j 

“The secretary of the treasury cannot by his regu¬ 
lations alter or amend a revenue law, all he can do is 
to regulate the mode of procedure to carry into effect 
what Congress has enacted. In the present case we 
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are entirely satisfied the regulation acted upon by the 
collector was in excess of the power of the Secretary .• 
The statute clearly includes animals of all classes. The 
regulations seek to confine its operation to animals of 
‘superior stock.’ This is manifestly an attempt to put 
into the body of the statute a limitation which Congress 
did not think it necessary to prescribe. Congress was 
unUing to admit duty free all animals specially im¬ 
ported for breeding purposes. The Secretary thought 
this provision should be confined to such animals as 
were adapted to the improvement of breeds already 
in the United States. In our opinion the object of the 
Secretary could only be accomplished by cm amend¬ 
ment of the law. That is not the office of a Treasury 
! regulation.” (Emphasis added) 

n. 

First Error Assigned. 

For the purposes of this appeal, the allegations of the 
complaint must be taken as true. The court below dis¬ 
missed the suit on jurisdictional grounds. 

The question is whether the court has jurisdiction of the 
particular cla ims for relief presented by the complaint. 
The court is “obliged to indulge the presumption, in favor 
of the jurisdiction of the trial court, that the appellants 
might be able to prove” the allegations of their complaint. 
Ickes v. Fox, 300 U. S. 82,96. They are deemed established 
for the purposes of jurisdiction until opportunity is had to 
prove them at trial. Philadelphia Company v. Stimson, 
223 U. S. 605; United States v. Lee, 106 U. S. 196, 219. This 
is always true of factual claims, but it is also true of legal 
assertions unless patently frivolous. Mine Safety Co. v. 
Forrestal, 326 U. S. 371, 374. 

Consequently, it must be taken as true that the wool in 
controversy is Cordova wool and that it is admissible un¬ 
der paragraph 1101 of the 1930 Tariff Act as amended at 
the rates of duty expressly provided for therein. 
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This alone is sufficient to sustain the jurisdiction. But 
it must also be taken as true that the law conferred no dis- | 
cretionary power on the appellee to restrict the type of 
Cordova wool admissible under said tariff provision; the 
court has jurisdiction to determine the legal issue pre¬ 
sented by the allegations of the complaint that appellee ! 
proposes to act beyond his jurisdiction and without legal i 
authority; that very allegation makes the case not one 
against the United States. Northern Pacific Ry. Co. v. j 
North Dakota, 250 U. S. 135, 152. 

I 

m. 

Second Error Assigned. 

(A) Equity has jurisdiction to enjoin a public officer 
from acting beyond his jursdiction. 

Where no adequate remedy at law exists there can be no 
doubt that equity jurisdiction extends to enjoin the assess¬ 
ment or collection of a tax which is not authorized by 
statute. Miller, Collector of Internal Revenue v. Standard 
Nut etc., 284 U. S. 498, 508. Lee v. BickneU, 292 U. S. 415. 
The rule is not confined to unconstitutional or illegal impo¬ 
sitions but extends to irregular assessments. Compare 
Dows v. City of Chicago, 11 WalL 108. 

The cases cited deal with internal revenue taxes. The 
power of Courts of Equity to restrain assessment of 
unauthorized tariff duties is at least as great. The power 
of the courts to interfere with the collection of internal 
revenue is expressly restrained by Section 3224 of the 
revised statutes (26 U. S. C. A. Sec. 3653). However, therej 
is no similar statute relating to tariff duties and there id 
no reason in principle why the court should restrain the 
unlawful exaction of an internal revenue tax and not actt 
to protect the taxpayer from a similarly unauthorized 
exaction of a tariff duty. 

The case of Waite v. Macy, 246 U. S. 606, is directly in 
point with the case at bar. 
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There the Secretary of the Treasury was given power to 
establish standards of purity for tea. Appraisers were 
provided to apply the standards and exclude tea not meet¬ 
ing the requirements. The Secretary issued a regulation 
directing the exclusion of all tea of a certain general classi¬ 
fication if it contained coloring matter. It was conceded 
that the coloring matter was harmless and had no relation 
to purity. An importer sought to enjoin the appraisers 
from testing the purity of certain importations by applying 
the standards laid down in the regulations of the Secretary. 
The trial court dismissed the appeal on the ground that it 
could not interfere with the appraisers in the performance 
of their official duty. See 215 Fed. 456. The Circuit Court 
of Appeals reversed the judgment, in 224 Fed. 359, and this 
action was affirmed by the Supreme Court on the grounds 
that the regulation was arbitrary and not authorized by 
the statutory powers conferred upon the Secretary , and 
that an administrative determination based upon such an 
arbitrary regulation would be invalid and should be 
enjoined before hearing. It is to be noted that in Waite v. 
Macy Congress had conferred upon the Secretary a broad 
power of exclusion. The Secretary sought to exercise that 
power in a manner not authorized by statute . The court 
of equity interfered to prevent the exclusion of the impor¬ 
tation and to require the administrative officials to adhere 
to the statute. 

(B) There is threatened irreparable injury. 

The complaint alleges that unless restrained the appellee 
will arbitrarily proceed to issue a public decision on Cor¬ 
dova wool which will restrict the importation of said wool 
of a grade finer than 44’s, under paragraph 1101 of the 
1930 Tariff Act, as amended, and direct Collectors of 
Customs to assess a duty on Cordova wool of a grade finer 
than 44’s under paragraph 1102 of said act at the high and 
prohibitive rate of 34^ per pound. In other words, the 
appellants in this case have imported thousands of pounds 
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of Cordova wool of a grade finer than 44’s during the years 
1943, 1944 and 1945. This wool is now under bond and is 
about to be assessed at the direction of the appellee at 34^ 
per pound under paragraph 1102 of said Tariff Act. The 
wool was contracted for importation on the established 
practice of it being admitted under paragraph 1101 at the ! 
rate of duty of 13^. Neither the American importers, the 
Argentine suppliers, nor the Argentine Government has. 
had any official notice of the proposed change in practice 
and accordingly the effect of the proposed assessment 
would be retroactive and in contravention of Article VI I 
paragraph 2 of the Reciprocal Trade Agreement between 
the United States and Argentina (page 32, infra). 

I Thus, existing contracts for future importations between 
American importers and Argentine suppliers would be can- | 
celled and as in the case of Welsh Mountain wool no future | 
beneficial contracts could be consummated. Irreparable j 
injury, therefore, is obvious by the termination of contracts ! 
and trade relations which have been established for a good 
many years at a considerable cost. ! 

(C) There is no plain and adequate remedy at law. 

If the proposed decision of the appellee is issued, a mul-j 
tiplicity of suits is bound to occur. The first reason is that! 
there are numerous shipments of Cordova wool in the 
United States in bond, each shipment differing as to the 
specific grade of the wool. The grades are impossible ofj 
segregation since the wool has been consumed months ago. 
And even had it not been consumed, because of the co¬ 
mixture of the grades of Cordova wool, the costs of segre¬ 
gating said wool would be prohibitive. Further, if Cordova 
wool be imported in the fleece, it would be impossible to 
segregate since the grades finer than 44’s and the grade 
lower than 44’s are grown on the same fleece, (paragraph 
32, amended Complaint, Joint App., 32). Hence, any and 
all assessments of the collector based on the appellee’s 
proposed decision would be arbitrary and would not be in 
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accord with the “equal protection of the law” clause of 
the Constitution and each individual importer would be 
prompted to litigate each individual entry. The decision 
of the Customs Court is not res adjudicata of similar ship¬ 
ments of the same merchandise ( United States v. Stone and 
Downer Co., 274 U. S. 225) and hence the appellants would 
be required to institute a multiplicity of suits in the Cus¬ 
toms Court involving the same question of fact and law. 
There would be no other alternative in order for the 
appellants to recover the unauthorized exaction. This would 
involve continuous litigation. 

It is well established that equity will intervene in such 
a situation and emergency as this “and by a comprehensive 
decree determine finally and once and for all the entire 
controversy between the parties, thus avoiding a multi¬ 
plicity of suits, and conserving the public interests”. 
Donovan v. Pennsylvania Co., 199 U. S. 279. 

The second reason for equitable intervention in this suit 
is that one Argentine supplier of Cordova wool, a foreign 
corporation, (Joint App., 29), sought to join as a party 
plaintiff below in order to prevent irreparable contract 
losses with American importers of Cordova wool and 
which corporation has no statutory standing to sue in the 
Customs Court for recovery of damages as a result of the 
injury incurred if the proposed decision of the appellee is 
issued. The right to protest under the 1930 Tariff Act, as 
amended, is limited to “the importer, consignee, or agent 
of the person paying such charge or exaction”. (Title IV, 
S. 514, 46 Stat. 734, U. S. C. A., Title 19 § 1512). Thus a 
foreign supplier of said wool is without any remedy for 
the damage incurred by the appellee even though the pro¬ 
posed decision of the appellee is in contravention of the 
privilege, concession and notice provisions of the Trade 
Agreement between the United States and Argentine. 
These provisions may be enforced for the benefit of private 
parties in our Courts, as being part of the supreme law of 
the land. Maiorano v. Baltimore & 0. R. Co., 213 U. S. 268. 


It is well settled that foreign citizens are entitled to 
sne in our courts. In Land Oberoesterreich v. Gude, 109 F. 
(2d) 635 the court held: 
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l A state must first achieve recognition by our Gov¬ 
ernment, but once recognized, the foreign sovereign, its 
subjects and its citizens, including its corporations, 
may be suitors in our courts. Jud. Code Section 24, 28 
U. S. C. A. Section 41; XL S. C. A. Const. Art. 3, Sec¬ 
tion two”. 

IV. 

Third Error Assigned. 

George Normanton Ltd., a British corporation and citd-| 
zen of England, and a supplier of Welsh Mountain wool to 
the appellant, Lawrence Johnson, is entitled to be a party 
to this suit as contracts exist between these parties for the 
importation of Welsh Mountain wool into the United States 
which contracts cannot be fulfilled because of the appellee’s| 
decision on Welsh Mountain wool prohibiting its entry] 
under paragraph 1101 of the 1930 Tariff Act, as amended^ 
if it is a grade finer than ’44’s. George Normanton LtdJ 
therefore, is entitled to join in this suit and assert any 
right to relief jointly, severally or in the alternative in 
respect to such right arising out of this suit, and especially 
is this so where a question of law common to both parties 
arises as is the case at bar (Buie 20, Federal Buies of Civil 
Procedure, page 10 supra).* 

Likewise, Alfred Ortner and Cia, an Argentine corpora^ 
tion and citizen of Argentina and a supplier of Cordova 
wool to the appellant, Chester Brett, Inc., and other appel¬ 
lants, is entitled to be a party to this suit as contracts exist 
between the parties for the importation of Cordova wool 
into the United States and which contracts will of necessity 
be cancelled to the irreparable damage of said Ortner if 
the appellee’s proposed decision on Cordova wool is issued. 

The rights of said Normanton and Ortner do not arise 
under the tariff statutes but rather under the Beciprocal 
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Trade Agreements between the United States and their 
respective countries. Since it is the United States which 
is imposing the unauthorized restriction on the importation 
of Welsh Mountain and Cordova wool, both of these foreign 
citizens are entitled to be suitors in our courts, in order to 
test the validity of the proposed action instigated by the 
United States, which has caused or will cause said parties 
irreparable injury and damage, “the foreign sovereign, its 
subjects and its citizens, including its corporations, may 
be suitors in our courts”. Land Oberoesterrich v. Chide, 
109 F. (2d) 635. 


V. 

Fourth Error Assigned. 

To sustain the District Court in holding that all the 
duties of the Secretary of the Treasury in the collection of 
wool tariffs are discretionary would make the writ of 
mandamus practically valueless. It would give to an execu¬ 
tive department an authority over the assessment of 
revenue far beyond that which the Congress could properly 
delegate. The Supreme Court in Roberts v. United States, 
176 U. S. 221, determined what constitutes a ministerial 
duty, and that decision has been followed by the Supreme 
Court in numerous cases. In that case the court said: 

“The law relating to mandamus against a public offi¬ 
cer is well settled in the abstract, the only doubt which 
arises being whether the facts regarding any particu¬ 
lar case bring it within the law which permits the writ 
to issue where a mere ministerial duty is imposed upon 
an executive officer, which duty he is bound to perform 
without any further question. If he refuse under such 
circumstances, mandamus will lie to compel him to 
perform his duty. 

“Unless the writ of mandamus is to become practically 
valueless, and is to be refused even where a public offi¬ 
cer is commanded to do a particular act by virtue of 
a particular statute, this writ should be granted. Every 
statute to some extent requires construction by the 




public officer whose duties may be defined therein. Such 
officer must read the law, and he must therefore, in |a 
certain sense, construe it, in order to form a judgment 
from its language what duty he is directed by the 
statute to perform. But that does not necessarily and 
in all cases make the duty of the officer anything other 
than a purely ministerial one. If the law direct hijm 
to perform an act in regard to which no discretion Is 
committed to him, and which, upon the facts existing, 
he is bound to perform, then that act is ministerial, 
although depending upon a statute which requires, in 
some degree, a construction of its language • by the 
officer. Unless this be so, the value of this writ is very 
greatly impaired. Every executive officer whose duty 
is plainly devolved upon him by statute might refuse 
to perform it, and when his refusal is brought before 
the court he might successfully plead that the per¬ 
formance of the duty involved the construction of| a 
statute by him, and therefore it was not ministerial, 
and the court would on that account be powerless to 
give relief. Such a limitation of the powers of the 
court, we think, would be most unfortunate, as it would 
relieve from judicial supervision all executive officers 
in the performance of their duties, whenever they 
should plead that the duty required of them arose 
upon the construction of a statute, no matter how plain 
its language, nor how plainly they violated their duty 
in refusing to perform the act required. 

4 ‘In this case we t hink the proper construction of the 
statute was clear, and the duty of the Treasure!* to 
pay the money to the relator was ministerial in its 
nature, and should have been performed by him upon 
demand.” 

i 

In the case at bar, as previously pointed out, there is no 
possible discretion vested in the appellee under paragraph 
1101 of the 1930 Tariff Act, as amended, insofar as the 
admittance and assessment of duties on any of the named 
wools is concerned. The statute names the wools (Wplsh 
Mountain, Cordova) and states the duty applicable (24^), 
and the statute further reads “any and all” and the statute 
further reads “shall be levied”, (page 7 supra) 
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It is apparent, therefore, that the appellee has no dis¬ 
cretion to qualify the grade of Cordova wool admissible 
under paragraph 1101 or to similarly qualify any of the 
wools in said paragraph for tariff purposes. It has been 
consistently held by the Supreme Court that when an ex¬ 
ecutive officer interprets and applies a statute in a way 
contrary to its express terms he departs from the plain 
official duty, and the writ of mandamus should issue direct¬ 
ing the performance of his duty. Wilbur v. United States 
ex rel Krushnic, 280 U. S. 306; Work v. United States , 267 
U. S. 176. 


VI 

Fifth Error Assigned. 

The court below was apprised of the fact that a multi¬ 
plicity of suits was inevitable in the Customs Court if the 
present action was not sustained, since there are thirty- 
three named wools in paragraph 1101 and a restriction or 
qualification of any one of the named wools would tend to 
qualify all the others and that an appropriate decree by 
an Equity Court could dispose of the entire question giving 
rise to the controversy between the parties. 

The appellants, however, were not accorded the oppor¬ 
tunity to move in the District Court for a declaratory or 
summary judgment as no responsive pleading was filed by 
the appellee. 

Rule 56 of the Federal Rules of Civil Procedure provides 
that a claimant may move for a declaratory judgment any 
time after a pleading in answer thereto has been served 
{Page 8, supra). Rule 7 of the Federal Rules of Civil Pro¬ 
cedure provides that the pleadings allowed • • • shall be 
a complaint and an answer; and there shall be a reply. 
(Page 9, supra) • • • Rule 57 of the Federal Rules of 
Civil Procedure provides “The existence of an adequate 
remedy does not preclude a judgment for declaratory relief 
in cases where it is appropriate”. (Page 9, supra) 




We submit therefore that the case at bar is an appro¬ 
priate case for declaratory relief, pursuant to the Federal 
Declaratory Judgment Act of March 3,1911, c. 231, § 274d, 
as added June 14, 1934, c. 512, 48 Stat. 955, and amended 
Aug. 30, 1935, c. 829, § 405, 49 Stat. 1027, (U.S.C.A., Title 
28, § 400), since such a judgment by the District Court 
could have completely disposed of the entire controversy 
giving rise to the proceeding. (See Gully v. Interstate 
Natural Gas Co., 82 F. (2d) 145,147,148, certiorari denied, 
56 S. Ct. 958); Nashville, C. & St. L. Ry. v. Wallace, 288 
U. S. 249, 261; Aetna Life Ins. Co. of Hartford Conn. v. 
Haworth, 300 IT. S. 227, 465. 

CONCLUSION. 

I 

The appellants respectfully submit that the judgment of 
the District Court dismissing the cause for want of juris¬ 
diction was error and should be reversed. 


Clinton M. Hester 

I 


Michael M. Kearney 

i 

432 Shoreham Building, 
Washington, D. C. 
Attorneys for Appellants. 
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SUPPLEMENT. 

Collector’s Immunity. 

. 

“No collector or other customs officer shall be in any way! 
liable to any owner, importer, consignee, or agent or any\ 
other person for or on account of any rulings or decisions 
as to the appraisement or the classification of any imported 
merchandise or the duties charged thereon, or the collection 1 
of any dues, charges, or duties on or on account of said mer¬ 
chandise, or any other matter or thing as to which said 
owner, importer, consignee, or agent might under this chap¬ 
ter be entitled to protest or appeal from the decision of such 
collector or other officer .” (June 17,1930, c. 497, Title IV, 
§ 513, 46 Stat. 734.) (U. S. C. A. Title 19, § 1513.) (Em 1 
phasis added) 

Protest Against Collector’s Decisions. 

“Except as provided in subdivision (b) of section 1561 of 
this title (relating to protests by American manufacturers^ 
producers, and wholesalers), all decisions of the collector^ 
including the legality of all orders and findings entering 
into the same, as to the rate and amount of duties charge* 
able, and as to all exactions of whatever character (within 
the jurisdiction of the Secretary of the Treasury ), and his 
decisions excluding any merchandise from entry or deliv¬ 
ery, under any provision of the customs laws, and his liqui¬ 
dation or reliquidation of any entry, or refusal to pay any 
claim for drawback, or his refusal to reliquidate any entry 
for a clerical error discovered within one year after the date 
of entry, or within sixty days after liquidation or reliquida¬ 
tion when such liquidation or reliquidation is made more 
than ten months after the date of entry, shall, upon the ex¬ 
piration of sixty days after the date of such liquidation, 
reliquidation, decision, or refusal, be final and conclusive 
upon all persons (including the United States and any offi¬ 
cer thereof), unless the importer, consignee, or agent of the 
person paying such charge or exaction, or filing such claim 
for drawback, or seeking such entry or delivery, shall, 
within sixty days after , hut not before such liquidation, 
reliquidation, decision, or refusal, as the case may be, as 
well in cases of merchandise entered in bond as for con¬ 
sumption, file a protest in writing with the collector setting 
forth distinctly and specifically, and in respect to each 
entry , payment , claim, decision, or refusal, the reasons for 


the objection thereto. * * *” (June 17, 1930, c. 497, Title 
IV, § 514, 46 Stat. 734.) (U. S. C. A. Title 19, § 1514.) (Em¬ 
phasis added.) 

Regulations for Appraisement and Classification—Powers 
of Secretary of the Treasury. 

“'(a) The Secretary of the Treasury shall establish and 
promulgate such rules and regulations not inconsistent with 
the law f and may disseminate such information as may be 
necessary to secure a just, impartial , and uniform appraise¬ 
ment of imported merchandise and the classification and 
assessment of duties thereon at the various ports of entry, 
and may direct any appraiser, deputy appraiser, assistant 
appraiser, or examiner of merchandise to go from one port 
of entry to another for the purpose of appraising or assist¬ 
ing in appraising merchandise imported at such port.” * • # 
(June 17, 1930, c. 497, Title IV, § 502, 46 Stat. 731.) 
(TJ. S. C. A. Title 19, § 1502.) (Emphasis added.) 

✓ 

Reciprocal Trade Agreement Between the United States of 
America and the United Kingdom of Great Britain and 
Northern Ireland (54 Stat. 1897), U. S. C. A. Title 19, 
§ 1351. 

Article II 

“1. Articles the growth, produce or manufacture of the 
territories of either High Contracting Party shall not he 
subjected, upon importation into the territories of the other, 
from whatever place arriving, to other or higher duties or 
charges of any kind or to any rules or formalities other or 
more burdensome than those to which the like articles the 
growth, produce or manufacture of any other foreign coun¬ 
try are subject. 

“2. Articles exported from the territories of either High 
Contracting Party to the territories of the other shall not 
be subjected to other or higher duties or charges of any 
kind or to any rules or formalities other or more burden¬ 
some than those to which the like articles exported to any 
other foreign country are subject. 

“3. Any advantage, favor, privilege or immunity which 
has been or may hereafter be granted in the territories of 
either High Contracting Parly in respect of any article 
originating in or destined for any other foreign country in 
regard to customs duties and other charges of any kind im- 



posed on or in connection with importation or exportation, 
to the method of levying snch duties or charges to all mat-! 
ters concerning the rules, formalities and charges imposed! 
in connection with importation or exportation, and to all 
laws or regulations affecting the sale or use of imported 
goods within those territories, shall he accorded immedi¬ 
ately and unconditionally in respect of the like article origi¬ 
nating in or destined for the territories of the other High 
Contracting Party.’’ (Emphasis added). 

. 

Article IV 

“1. No prohibition or restriction shall be imposed or 
maintained on the importation into the territories of eitheil 
High Contracting Party of any article, from whatever place 
arriving, the growth, produce or manufacture of the terri¬ 
tories of the other High Contracting Party, to which the 
importation of the like article the growth produce or manu¬ 
facture of any other foreign country is not similarly sub¬ 
ject.” (Emphasis added.) 

Article VI 

“All the provisions of this Agreement providing foij 
most-favored-nation treatment shall be interpreted as 
meaning that such treatment shall be accorded immediately 
and unconditionally, without request or compensation.’! 
(Emphasis added.) . |. 

Article XIX 

“Each High Contracting Party reserves the right to with¬ 
draw or to modify any concession granted in any territory 
of that High Contracting Party on any article enumerated 
and described, or specified, * * * Provided, That before any 
action authorized by this Article is taken, the High Con¬ 
tracting Party proposing to take such action shall give the 
other thirty days’ notice thereof in writing and shall consult 
with that High Contracting Party concerning the proposect 
action.” I 

Reciprocal Trade Agreement Between the United States of 
America and Argentina (56 Stat. 1685), U. S. C. A. Title 
19, § 1351. 

Article I j 

“1. The United States of America and the Argentine 
Republic will grant each other unconditional and unre 
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stricted most-favored-nation treatment in all matters con¬ 
cerning customs duties and subsidiary charges of every 
kind and in the method of levying duties, and, further, in all 
matters concerning the rules, formalities and charges im¬ 
posed in connection with the clearing of goods through the 
customs, and with respect to all Urns or regulations affect¬ 
ing the sale or use of imported goods within the country. 


“4. Any advantage, favor, privilege or immunity which 
has been or may hereafter be granted by the United States 
of America or the Argentine Republic in regard to the 
above-mentioned matters, to any article originating in any 
third country or consigned to the territory of any third 
country shall be accorded immediately and without compen¬ 
sation to the like article originating in or consigned to the 
territory of the Argentine Republic or the United States of 
America, respectively.” (Emphasis added) 

Article III 

“1. No prohibition or restriction of any kind shall be 
imposed by the Government of either country on the impor¬ 
tation of any article the growth, produce or manufacture of 
the other country or upon the exportation of any article 
destined for the other country, unless the importation of the 
like article the growth, produce or manufacture of all third 
countries, or the exportation of the like article to all third 
countries, respectively, is similarly prohibited or re¬ 
stricted (Emphasis added) 

Article VI 

“1. Laws, regulations of administrative authorities and 
decisions of administrative or judicial authorities of the 
United States of America or the Argentine Republic, re¬ 
spectively, pertaining to the classification of articles for 
customs purposes or to rates of duty shall be published 
promptly in such manner as to enable traders to become 
acquainted with them. 

“2. No administrative ruling by the United States of 
Am erica or the Argentine Republic effecting advances in 
rates of duties, * * * or imposing any new requirements 
with respect to such importations, shall be effective retroac¬ 
tively or with respect to articles either entered for consump¬ 
tion or withdrawn for consumption prior to the date of 



publication of notice of such ruling in the usual official 
manner. * * * ” (Emphasis added) 

Article VJLI1 

“1. Articles the growth, produce or manufacture of the 
Argentine Republic, enumerated and described in Sched¬ 
ules II and HI annexed to this Agreement and made an in¬ 
tegral part thereof, on their importation into the United 
States of America, if now exempt from ordinary customs 
duties, shall continue to be so exempt or, if now dutiable, 
shall be exempt from ordinary customs duties in excess of 
those set forth and provided for in the said Schedules, sub- I 
ject to the conditions therein set out. 

“2. The said articles shall also be exempt from all other | 
duties, taxes, fees, charges or exactions, imposed on or in j 
connection with importation, in excess of those imposed on j 
the day of the signature of this Agreement or required to be 
imposed thereafter under the laws of the United States of 
America in force on that day. 

“3. The Government of the United States of America 
reserves the right to withdraw or to modify the concession 
granted on any article enumerated and described in Sched¬ 
ule III at any time after the termination of hostilities be¬ 
tween the Governments of the United Kingdom and Ger- ; 
many, on giving six months 7 written notice to the Govern¬ 
ment of the Argentine Republic.” (Emphasis added) 

Article XI 

I 

“1. No prohibition, restriction or any form of quantita¬ 
tive regulation, whether or not operated in connection with j 
any agency of centralized control, shall be imposed by the J 
Argentine Republic on the importation or sale of any ar¬ 
ticle the growth, produce or manufacture of the United j 
States of America enumerated and described in Schedule j 
I, or by the United States of America on the importation or I 
sale of any article the growth, produce or manufacture of! 
the Argentine Republic enumerated and described in Sched- j 
ules II or HI.” (Emphasis added) 
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Schedule Q to the Reciprocal Trade Agreement Between 
the United States of America and Argentina. 

SCHEDULE n 

Note : The provisions of this Schedule shall he con¬ 
strued and given the same effect, and the application 
of collateral provisions of the customs laws of the 
United States to the provisions of this Schedule shall 
be determined, in so far as may be practicable, as if 
each provision of this Schedule appeared respectively 
in the statutory provision noted in the column at the 
left of the respective descriptions of articles. 

In the case of any article enumerated in this Sched¬ 
ule, which is subject on the day of the signature of this 
Agreement to any additional or separate ordinary cus¬ 
toms duty, whether or not imposed under the statutory 
provision noted in the column at the left of the respec¬ 
tive description of the article, such separate or addi¬ 
tional duty shall continue in force, subject to any re¬ 
duction indicated in this Schedule or hereafter pro¬ 
vided for, until terminated in accordance with law, but 
shall not he increased. (Emphasis added) 

11 United States 
Tariff Act 
of 1930 

Paragraph Description of Article Rate of Duty 

1101 (a) Wools: Donskoi, Smyrna, Cordova, 

Valparaiso, Ecuadorean, Syrian, 

Aleppo, Georgian, Turkestan, Ara¬ 
bian, Bagdad, Persian, Sistan, 

East Indian, Thibetan, Chinese, 

Manchurian, Mongolian, Egyptian, 

Sudan, Cyprus, Sardinian, Pyre¬ 
nean, Oporto, Iceland, Scotch 
Blackface, Black Spanish, Kerry, 

Haslock, and Welsh Mountain; 
similar wools without merino or 
English blood; all other wools of 
whatever blood or origin not finer 
than 40s; all the foregoing (Em- 
phsis added) 

In the grease or washed 13< per lb. of clean content. 

Scoured 161 per lb. of clean content. 

On the skin 111 per lb. of clean content 

Sorted, or matchings, if not 
scoured 


141 per lb. of clean content. * * 
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Report 1429, House of Representatives, 75th Congress, 1st 
Session, “Amending Certain Administrative Provisions 
of the Tariff Act of 1930.” (Page 6) 


“Section 28: This section amends the law relating to 
free importation of wool to be used in making carpets and 
other designated articles, to eliminate the requirement that 
proof of specific use be furnished within 3 years, and to 
specify with certainty the rates of duty that shall be as¬ 
sessed on all wools not used in making the designated ar- j 
ticles unless such wools are wastes in such condition that j 
such use is, in the usual course of manufacture, commer- l 
dally impracticable. Authorizes continuance of the exist- I 
ing administrative practice of assessing duty on noils di¬ 
verted from carpet manufacture. (Emphasis added) 


Pertinent Portions of Senate Report No. 1398, Page 10, ! 
79th Congess on S-2033, “Wool Act of 1946,” Which 
Bill Originally Authorized the Secretary of Agriculture j 
to Establish Standards for Types of Imported Wool I 
and Which Standards Would Be Binding on All Officers 
of the United States. This Provision Was Amended by 
Both the Senate and House Agriculture Committees 
Before the Bill Was Reported. The Bill, However, Did 
Not Become Law as Neither House Voted on the 
Measure. 

Sec. 10(b). “Any person who has custody of or a finan¬ 
cial interest in any wool, mohair, or tops therefrom may 
submit the same or samples thereof, drawn in accordance 
with the rules and regulations of the Secretary of Agri¬ 
culture, to such officer or officers of the Department of 
Agriculture, as may be designated for the purpose pursu¬ 
ant to the rules and regulations of the Secretary of Agri¬ 
culture, for a determination of the true grade, shrinkage, 
or clean content, including the comparison thereof, if re¬ 
quested, with types or with other samples submitted fojr 
the purpose. Except for the purposes of the assessment 
and collection of customs duties the final certificate of thp 
Department of Agriculture showing such determination 
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shall be binding on officers of the United States and shall 
be accepted in the courts of the United States as prima 
facie evidence of the true type grade, shrinkage, clean con¬ 
tent, or comparison thereof when involved in a/ny trans¬ 
action or shipment in commerce. The Secretary of Agri¬ 
culture shall make rules and regulations for drawing and 
submitting samples of wool, mohair, or tops therefrom for 
a determination of type, grade, shrinkage, clean content, 
or comparison.” (Emphasis added) 
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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9474. 


BOSTON WOOL TRADE ASSOCIATION, ET AL., 

Appellants, 

- . 

I 

v. 

JOHN F. SNYDER, Secretary of the Treasury, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


23 Filed Oct 8 1946 

(Original Complaint filed September 20, 1946) 

In The District Court Of The United States For The 

District of Columbia. 

Civil Action 

File No. 36861. 

Boston Wool Trade Association, Boston, Mass., 

Chester S. Brett, Inc., Boston, Mass., 

J. R. Reilly Company, Boston, Mass., 

Mr. Lawrence Johnson, an individual, Boston, Mass., 



George W. Johndrow, an individual, Boston, Mass., 
Wilmarth & Carrey Company, Boston, Mass., 

I. Reifsnyder Son & Company, Boston, Mass., 

Harry N. Bloomfield Company, Boston, Mass., 

Russell F. Riley Company, Boston, Mass., 

Wilcox and Company, Boston, Mass., 

E. S. Parkhubst Company, Inc., Gloversville, New York, 
Melchers Inc., New York, N. Y., 

Bigelow-Sanford Carpet Company, 140 Madison Ave., 

New York City, a Massachusetts corporation, 

Fred Whitaker Company, Philadelphia, Pa. 

Philadelphia Wool and Textile Association, Plaintiffs , 

v. 

John F. Snyder, Secretary of the Treasury, Defendant. 

Amended Complaint for Injunction, Mandamus and 

Other Belief 

Pursuant to Rule 15(a) of the Rules of Civil Procedure, 
no responsive pleading to the complaint having been served 
in this cause, the plaintiffs as a matter of course file this 
their amended complaint and allege: 

1. That this cause of action arises under the Constitution 
and laws of the United States (Fifth Amendment to the 
Constitution) Article 1, sec. 1; article 1, sec. 8, and Article 
3, Sec. 3, Clause 1, and Paragraph 1101(a) of the 1930 
Tariff Act, public law 361, approved June 17, 1930, as 
amended June 25,1938 as hereinafter more fully appears. 

2. That the value of the rights which the plaintiffs in 
this suit seek to protect and the value of the property 
rights and the extent of the injury involved herein exceeds 

$3,000. 

24 3. That the plaintiffs are all citizens of the United 

States. 

4. That the plaintiff, The Boston Wool Trade Associa¬ 
tion, is an Association organized and existing under the 
laws of the state of Massachusetts and is a non-profit shar- 
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ing association and was organized for the pnrpose of 
fostering the interest of the American wool trade and that 
the plaintiffs Chester S. Brett, Inc., Fred Whitaker Com¬ 
pany, J. R. Reilly Co., Mr. Lawrence Johnson, an indi¬ 
vidual, Harry N. Bloomfield Co., George W. Johndrow, an 
individual, Wilmarth & Carrey Company, I. Reifsnyder 
Son & Company, Russell F. Riley Company, Wilcox & Com¬ 
pany, E. S. Parkhurst Company, Injc., Bigelow-Sanfoild 
Carpet Company, are all members of said Association. 

5. That the plaintiffs, Chester S. Brett, Inc., J. R. Reilly 
Company, Wilmarth & Carrey Company, Harry N. Bloom¬ 
field Company, Russell F. Riley Company, Wilcox and Coih- 
pany, Bigelow-Sanford Carpet Company are business en¬ 
tities all organized and existing under the laws of the stajte 
of Massachusetts; and that plaintiff E. S. Parkhurst Com¬ 
pany, Inc., is a corporation organized and existing under 
the laws of the state of New York; and the plaintiffs I. 
Reifsnyder Son & Company and Fred WTiitaker Company 
are business entities organized and existing under the laws 
of the state of Pennsylvania; and that George W. Johndrow 
and Lawrence Johnson are both individuals doing business 
in the city of Boston, Massachusetts. 

6. That the plaintiff, the Philadelphia Wool and Textile 
Association is a non-profit sharing association organised 
and existing under the laws of the state of Pennsylvania 
which organization was organized for the purpose of foster¬ 
ing the interests of the American wool trade and that the 
plaintiff Fred F. Whitaker Company is a member of said 
Association. 

7. That the plaintiffs except the Boston Wool Trade jAs- 
sociation and the Philadelphia Wool and Textile Associa¬ 
tion are importers, processors, and manufacturers of wool 
used principally in the manufacture of press cloth, cambl’s 
hair belting, rugs, carpets, felt boots, heavy lumberman’s 

socks, and low and medium priced wearing apparel, 
25 and that said plaintiffs have invested large sums of 

money in equipping and conducting their operations 
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in the special types of wools as enumerated in paragraph 
1101(a) of the 1930 Tariff Act, as amended. 

i.8. That the plaintiffs, Chester S. Brett, Inc., Fred Whit¬ 
aker Company, and J. R. Reilly Company are the primary 
parties in this cause of action for injunctive relief. 

! 9. That all the plaintiffs in this cause of action are proper 
and interested parties for mandamus relief. 

10. That the defendant John F. Snyder is a resident of 
the District of Columbia residing at the Wardman Park 
Hotel and said defendant is the Secretary of the Treasury 
of the United States and as such secretary, under authority 
of law, has supervision over the imports and exports of the 
United States, the collection of customs duties and gener¬ 
ally supervision over all departments and agents of the 
Government charged with the duty of assessing and col¬ 
lecting customs duties on all duty-bearing imports entering 
the United States and that the Commissioner of Customs 
is directly under the defendant’s jurisdiction and direction. 

11. That the plaintiff, Chester S. Brett, Inc., imported 
into the United States under bond from the port of Buenos 
Aires, Argentina, 50 bales of Cordova wood, and said wool 
was entered at the port of Philadelphia, Pa., on July 17, 
1944, consular invoice No. 18748, and entry number 361. 
Copy of said entry is attached hereto as Exhibit A and is 
incorporated herein and made a part hereof as if set forth 
in full. 

12. That the Cordova wool entered under said entry num¬ 
ber 361 by said plaintiff was imported and entered at the 
p*ort of Philadelphia as Cordova wool and the Collector of 
Customs for said port did not question the contents of said 
importation as differing from said entry. 

' 13. That subsequent to entry, and prior to liquidation of 
said entry the appraiser for said port arbitrarily raised the 
question as to said Cordova wool’s dutiable status although 
many similar shipments of said Cordova wool had been 
entered and liquidated at said port for many years past 
at duties provided for in paragraph 1101(a) of said 
Act. 
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26 14. That according to practice among the apprais¬ 

ers of Customs said appraiser of the port of Phila-[ 
dephia, Pa., referred said question of the dutiable status 
to the appraisers at the ports of Boston and New York foi[ 
consultation. Both of said appraisers at the ports of Bos¬ 
ton and New York refused to question the dutiable status 
and both agreed that said entry should be dutiable as Corf 
dova wool under paragraph 1101(a) of said Tariff Act 

15. That further in accordance with the practice among 
appraisers of Customs, when there is raised a question 
concerning the dutiable status of imported merchandise and 
wherein a division of opinion exists among said appraisers, 
the matter is referred to the defendant’s agent, the Com¬ 
missioner of Customs, Washington, D. C., for advice by way 
of a letter of instructions and said appraisers of the port 6f 
Philadelphia so referred the question to said Commissioner 
of Customs. 

16. That subsequent thereto the primary plaintiffs in this 
action appeared at a conference before the Commissioner 
of Customs together with their representatives and pre¬ 
sented evidence and expert testimony to the effect that said 
Cordova wool had been imported into the United States for 
many years past and that it had never been questioned tjy 
Collectors of Customs as to whether said wool was Cordova 
wool and the wool expressly named eo nomine in paragraph 
1101(a) of said Tariff Act and dutiable at rates of duty 
especially provided for therein and that the Co mmi ssioner 
of Customs under said paragraph of the Tariff Act had no 
lawful authority to grade or qualify said wool under said 
paragraph and that it was mandatory upon him to adnfiit 
said Cordova wool free of duty if used in the manufacture 
of certain enumerated articles as specified in part B of siiid 
paragraph 1101(a) of said Tariff Act and if said Cordova 
wool was not so used it was mandatory upon said defendant 
to assess a duty on said Cordova wool at a specific rate as 
expressly provided for in said paragraph for said Cordova 
wool. 
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17. That at said conference the Commissioner of Cns- 
toms indicated that if Congress had intended but yet 

27 had omitted to restrict said paragraph to Cordova 
wool of a certain grade, quality or co-mixture of 
qualities of Cordova wool that he felt it was not within his 
province to amend the law. Nevertheless, said Commis¬ 
sioner arbitrarily asserted that the word Cordova in said 
paragraph was ambiguous because it has a narrow and a 
broad “common meaning” and accordingly he could con¬ 
strue said paragraph 1101 so that paragraph could be re¬ 
stricted and that accordingly only certain grades or quali¬ 
ties or co-mixture of qualities of Cordova wool could be 
properly admitted under said paragraph under such a pro¬ 
posed construction of said paragraph 1101. 

18. That the plaintiffs requested that they be given a 
further opportunity to produce evidence to the Commis¬ 
sioner to show that the word Cordova as used in paragraph 
1101(a) had a definite and well established “commercial 
meaning ’ ’ and which meaning the Commissioner would be 
bound by as a matter of law in the assessment of duties 
under said paragraph and that any attempt by the Com¬ 
missioner to assign a “common meaning” to the word 
Cordova in view of the fact that it had a definite “commer¬ 
cial meaning” would constitute an excuse to construe and 
restrict the statute contrary to the express words of said 
paragraph which action would be beyond his jurisdiction 
and would amount to an arbitrary and capricious action on 
the part of the Commissioner and would constitute a for¬ 
ward attempt by an executive officer to amend an express 
revenue law and that such action would be unauthorized 
and that the plaintiffs would suffer irreparable damage and 
therefore would be entitled to enjoin such an unauthorized 
arbitrary and illegal action of the defendant. 

19. That in accordance with the plaintiffs ’ request, the 
Commissioner accepted additional evidence in support of 
plaintiffs’ views and on May 7, 1946, the plaintiffs sub¬ 
mitted to the Commissioner a brief in law, establishing as 
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a matter of law that the defendant was without statutory 
authority to amend or qualify an express revenue law, that 
such action would be beyond his jurisdiction and which 
brief was accompanied by seven affidavits submitted 
28 by merchants of long standing in the American wool 
trade, and which affidavits uniformly established that ! 
Cordova wool of the low, medium and mixed grades of said 
Cordova wool was produced on the same animal in the | 
province and adjoining areas of Cordova, Argentina, South I 
America, and had been imported many times by said Ameri¬ 
can merchants prior to the enaction of the 1930 Tariff Act | 
as Cordova wool, and that said Cordova wool had a definite | 
‘‘commercial meaning” and designation in the American 
wool trade channels and that said Cordova wool had been 
imported under paragraph 1101(a) of the Tariff Act for 
many years past at the rate of duty especially provided for | 
in said paragraph regardless of the degree of the low, 
medium or mixed grade of said Cordova wool contained on | 
the same Cordova fleece. 

20. That the defendant in response to said brief and affi- i 
davits, by letter dated June 26, 1946, stated that in defen-! 
dant’s opinion the word Cordova as used in paragraph 
1101(a) of said Tariff Act had a broad and narrow “com¬ 
mon meaning” and that in such cases an ambiguity exists 
which justified resort to every rule of statutory construc¬ 
tion to determine the possible intention of Congress when 
using words of that kind. 

21. That the defendant therefore arbitrarily and capri¬ 
ciously failed to respond to the law and the evidence sub¬ 
mitted by the plaintiffs in their brief and by their affidavit^ 
aforesaid, which evidence definitely established the “com¬ 
mercial meaning” of the word Cordova and which meaning 
said Commissioner intentionally arbitrarily and capri¬ 
ciously ignored. 

22. That as a result of the Commissioner’s arbitrary re¬ 
sponse to said evidence the plaintiffs requested a furtheij 
conference with the defendant in order that further addij 
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tional evidence might be submitted which plaintiffs con¬ 
tended would establish beyond a reasonable doubt that 
said Cordova wool as used in said paragraph of the Tariff 
Act had a definite “commercial meaning”, and that the 
Commissioner was without authority in law to arbitrarily 
construe and qualify or restrict the importation of said 
Cordova wool, which restriction would be based on the 
grade or quality of said Cordova wool and that if said 
restrictions were imposed that the plaintiffs would 
29 suffer irreparable injury and damage and that nor¬ 
mal trade relations with foreign countries would be 
disrupted which had been established over a good many 
years and at a considerable cost and many of the plaintiffs 
would be forced out of business of buying and selling Cor¬ 
dova wool and other especially named and designated wools 
in paragraph 1101(a) of the Tariff Act of 1930 as amended, 
as the result of said construction and restriction of said 
paragraph 1101 would automatically tend to qualify all the 
named wools in said paragraph, and that the American 
consumer would be deprived of cheap clothing manufac¬ 
tured from said wools which are not grown in the United 
States and that the source of said wools would be diverted 
to other countries, all to the irreparable loss, damage and 
injury to the plaintiffs. 

23. That accordingly the defendant permitted a further 
conference in order that additional evidence could be sub¬ 
mitted to the Commissioner of Customs, and on August 30, 
1946 the plaintiffs herein in person and through their coun¬ 
sel appeared before the defendant bringing forward numer¬ 
ous additional affidavits from responsible American wool 
merchants of long standing and numerous letters from 
merchants in the wool trade in the Boston, New York and 
Philadelphia areas, establishing that said Cordova wool 
had been imported into this country from Argentina, South 
America, for many years past and that said wool had never 
been graded or restricted for duty purposes and since 1930 
has always been admitted under said paragraph 1101(a) 



at a duty specially provided for in said paragraph, and if! 
any restriction because of grade, quality or co-mixture of 
qualities was imposed on said Cordova wool or other named 
wools of said paragraph of the Tariff Act that irreparable 
damage would accrue and that plaintiffs would have no ade¬ 
quate remedy at law for the unauthorized, arbitrary and 
capricious acts of the defendant, and that said action would 
curtail if not completely terminate the importations 
wools expressly named in paragraph 1101 and would give 
rise to a multiplicity of suits and would disrupt commer¬ 
cial relations with foreign countries, for which the plaintiff^ 
would have no adequate remedy at law, all in contravention 
of the express provisions and purpose of said Tariff Act of 
1930 as amended. 

30 24. That the defendant arbitrarily and in total dis¬ 

regard of the rights of the plaintiffs and the evidence 
presented to him alleged that the plaintiffs’ remedy wa^ 
in the courts and stated that he would issue his letter of 
instructions to Collectors restricting the importation of said 
Cordova wool under said paragraph 1101 of said Tariff Act 
to Cordova wools of a certain low grade or quality and 
would further direct said Collectors to liquidate entries 
without notice now pending of said Cordova wool at a rate 
of duty provided for in paragraph 1102 of said Tariff Act 
to the irreparable loss and injury to the plaintiffs, contrary 
to law. 

25. That Congress of the United States by an Act en* 
titled Public Law 361, approved June 17,1930, as amended 
June 25,1938, entitled “An act to provide revenue, to regu¬ 
late commerce with foreign countries, to encourage the 
industries of the United States, to protect American labor, 
and for other purposes,” provided, among other things a a 
follows: 

“Schedule 11.— Wool and Manufactures of 

“Par. 1101. (a) Wools: Donskoi, Smyrna, Cordova, Valf 
paraiso, Ecuadorean, Syrian, Aleppo, Georgian, Turkestan, 
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Arabian, Bagdad, Persian, Sistan, East Indian, Thibetan, 
Chinese, Manchuria, Mongolian, Egyptian, Sudan, Cyprus, 
Sardinian, Pyrenean, Oporto, Iceland, Scotch Blackface, 
Black Spanish, Kerry, Haslock, and Welsh Mountain; 
similar wools without merino or English blood; all other 
wools of whatever blood or origin not finer than 40s; and 
hair of the camel; all the foregoing, in the grease or washed, 
24 cents per pound of clean content; scoured, 27 cents per 
pound of clean content; on the skin, 22 cents per pound of 
clean content; sorted, or matchings, if not scoured, 25 cents 
per pound of clean content: Provided, That a tolerance of 
not more than 10 per centum of wools not finer than 44s 
may be allowed in each bale or package of wools imported 
as not finer than 40s. 

“(b) Any of the foregoing may he entered or withdrawn 
from warehouse without the payment of duty by a manu¬ 
facturer, processor, or dealer upon the filing of a bond to 
insure that any wool or hair entered or withdrawn there¬ 
under shall be used only in the manufacture of press cloth, 
camel’s hair belting, knit or felt boots, heavy fulled lum¬ 
bermen’s socks, rugs, carpets, or any other floor coverings. 
A manufacturer, processor, or dealer may be relieved of 
liability under his bond with respect to any wool or hair 
so entered or withdrawn which is transferred in its im¬ 
ported or any other form to another manufacturer, pro¬ 
cessor, or dealer who has filed a bond to insure that the 

j 

merchandise so transferred shall be only in the manufac¬ 
ture of the above-enumerated articles. If amy wool or hair 
so entered, withdrawn, or transferred under bond is used 
or transferred for use in its imported or any other form in 
any ma/tvner otherwise than in the manufacture of the arti¬ 
cles enumerated above, there shall he levied, collected, and 
paid on the merchandise so used or transferred in violation 
of the bond the regular duties which would apply to such 
merchandise if imported in its condition at the time of 
such use or transfer. Such duties shall be paid by the 
31 manufacturer, procesor, or dealer whose bond is 


charged with the wool or hair at the time of such use 
or transfer; but such duties shall not be levied or col¬ 
lected on any merchandise (except white soft wastes, white 
threads and noils, which shall be dutiable at seven-eighths 
of such regular duties when used or transferred for use 
otherwise than in the manufacture of the enumerated arti¬ 
cles) resulting in the usual course of manufacture of such 
enumerated manufactured articles which cannot be used 


i 


i 


I 


(with or without further preparation) in the usual course of 
the manufacture of such enumerated articles, or which is 
exported or destroyed. When any wool or hair which has 
been entered or withdrawn under bond as provided for in 
this subparagraph is used or transferred for use, in its im¬ 
ported or any other form, otherwise than in the manufac¬ 
ture of the above-enumerated articles and prior to such use 
or transfer there shall have been combined or mixed with 


such wool or hair any other merchandise, the whole or the 
combination or mixture shall be presumed to be composed 
of wool or hair entered or withdrawn under bond, as pro¬ 
vided for in this subparagraph, unless the manufacturer, 
processor, or dealer liable for the payment of the duties 
shall establish the quantity of bonded wool or hair in such 
combination or mixture. Every manufacturer, processor, or 


dealer who has given a bond pursuant to the provisions of 


this subparagraph shall report any use or transfer of 
merchandise in violation of the terms of his bond, within 
thirty days after such use or transfer, to the collector of 
customs in whose district the bond is filed; and for failure to 
so report, such manufacturer, processor, or dealer shall bq 
liable to a penalty equal to the value of the merchandise so 
used or transferred at the time and place of such use or 
transfer. Such penalty shall be in addition to the duties 
above provided for. The Secretary of the Treasury is auth¬ 
orized to prescribe such regulations and the form, condi¬ 
tions, and amounts of such bonds as may be necessary to 
carry into effect the provisions of this subparagraph. ’ ’ 
(Emphasis added) 
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26. That the Congress on June 25, 1938 amended para¬ 
graph 1101(a) of the 1930 Tariff Act and especially that 
provision of said paragraph of the 1930 Act which pro¬ 
vided in effect that if any of the named wools in paragraph 
1101(a) were used in the manufacture of articles other than 
those expressly enumerated in said paragraph there would 
be levied in addition to the regular duties provided for in 
said paragraph 50 cents per pound penalty. The 1938 
amendment to said paragraph expressly removed the 50 
cent penalty and provided in lieu thereof the following 
provision of law: 

“If any wool or hair so entered, withdrawn, or trans¬ 
ferred under bond is used or transferred for use in its im¬ 
ported or any other form in any manner otherwise than in 
the manufacture of the articles enumerated above, there 
shall be levied, collected and paid on the merchandise so 
used or transferred in violation of the bond the regular 
duties which would apply to such merchandise if imported 
in its condition at the time of such use or transfer.’* 
(Emphasis added) 

27. That the plaintiffs allege that paragraph 1101(a) is 
divided into two parts, i. e., dutiable wools, part (a), and 
duty free wools, Part (b), and that said wools are especially 
named in part (a) and designated eo nomine and that the 

Secretary of the Treasury has no discretionary 
32 power to assess a duty on said wools other than as is 
provided in said paragraph, and that any assessment 
other than that provided for in said paragraph is an 
arbitrary and capricious act on the part of the Secretary 
of the Treasury beyond his jurisdiction and contrary to 
express law. 

28. That the plaintiffs allege that said Cordova wool is 
especially provided for in paragraph 1101(a) of the afore¬ 
mentioned Tariff provision and that it is mandatory upon 
the Secretary of the Treasury to assess a duty on said 
Cordova wool at specified rates provided for in said para¬ 
graph 1101(a) of said Act. 


29. That the plaintiffs allege that if said Cordova wool j 
be imported into the United States in bond and subse¬ 
quently used for purposes of manufacture of those articles 
enumerated in paragraph 1101(b) of said Tariff Act that j 
said Cordova wool is admissible duty free. , 

30. That the tariff acts of the United States are written 
in the language of commerce, domestic and foreign. 

31. That the word Cordova as used in paragraph 1101(a) 
of said Tariff Act is the same word and has the same mean- j 
ing which was developed and adopted in the American wool 
trade channels over a long period of time and accordingly \ 
represents a generic term and commercially designates an 
article of commerce in all its forms, in the foreign and 
domestic commerce of the United States. 

32. That the different grades or qualities or mixtures of 
Cordova wool which defendant anticipates restricting from 
admission under paragraph 1101(a) of the 1930 Tariff Act 
as amended, are produced or grown on the same fleece or 
animal. 

33. That the wools expressly named eo nomine in para¬ 
graph 1101(a) of the 1930 Tariff Act as amended, expressly 
identify and pertain to commercially known wools in the 
American wool trade channels and do not in fact or in law 
represent, designate or identify breeds or blood of particu¬ 
lar sheep and that there is no breed of sheep in the world 
known as Cordova. 

34. That the degree of course, medium or mixed grades 
of Cordova wool on the same animal or same fleece 

33 which are imported into the United States from 
Argentina, South America, depends on the nature of 
the handling by the Argentine exporters and on the supply! 
and demand in the international market, and that accord-! 
ingly the grades of Cordova wool imported into the United 
States fluctuates with each particular shipment as well as 
with the national economy of the United States and the 
economy of the world. 

35. That the plaintiff, Fred Whitaker Company, has since 



1943 imported said Cordova wool of the same grade as 
entry 361 aforesaid consisting of twenty different ship¬ 
ments and said importations were entered, appraised and 
liquidated by said defendant at the Port of Philadelphia as 
Cordova wool at a rate of duty specified in paragraph 
1101(a) of the 1930 Tariff Act as amended. 

! 36. That in total disregard of the expert testimony and 
evidence submitted to the defendant as aforementioned in 
regard to the “commercial designation’’ of said Cordova 
wool as named in paragraph 1101(a) of the Tariff Act as 
amended, said defendant has prepared a letter addressed to 
all Collectors of Customs directing them that on and after 
receipt of said letter that only Cordova wool of a certain 
grade, i.e., the real coarse quality, should be assessed under 
paragraph 1101(a) and that Cordova wool of the medium 
or mixed grade should be assessed under paragraph 1102 
of said Tariff Act of 1930 as amended, contrary to law. 

37. That the plaintiffs were informed by said defendant 
that said defendant plans to issue said letter to Collectors 
of Customs immediately and that Collectors of Customs 
would be directed by said letter to restrict said Cordova 
wools under paragraph 1101(a) of the Tariff Act and that 
Cordova wool of the medium or mixed grade would no 
longer be admissible under paragraph 1101(a) of said 
Tariff Act but that said mixed grades of the medium qual¬ 
ity Cordova wool would be henceforth dutiable under para¬ 
graph 1102 of said Tariff Act as wools not specially 
provided for. 

38. That accordingly the plaintiffs will suffer irreparable 
injury and damage if said letter be forwarded to said Col¬ 
lectors since said Collectors of Customs under said Tariff 
Act are immune from suit in their individual capacity and 

the plaintiffs would thereby be deprived of their 
34 remedy of enjoining said defendant in the execution 
of an unauthorized, arbitrary and capricous act. 

39. That the plaintiffs are therefore obliged and forced 
under the circumstances to restrain said defendant from 
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directing the Collectors of Customs from qualifying said 
Cordova wool under paragraph 1101(a) as said qualifica¬ 
tion or grading of said wool or wools under said paragraph 
would constitute an irreparable injury and loss to the 
plaintiffs. 

40. That the plaintiffs have no adequate remedy at law. 

41. That the Customs Court is a special statutory court 
without jurisdiction to restrain an unauthorized act, grant 
damages for injuries sustained by the plaintiffs against tie 
defendant personally for acts not within the jurisdiction of 
the defendant, or enforce the defendant’s compliance with 
the law, which compliance with the law in this case is min¬ 
isterial and is not discretionary. 

42. That the defendant’s threatened, unauthorized and 
tortious acts are prohibited by sec. 104 of the 1030 tariff 
act as amended (paragraph 1104) which provision of law 
expressly prohibits the Secretary of the Treasury to “iden¬ 
tify” imported wool by name in setting up samples for the 
guidance of Customs officers and other interested parties. 

43. That Sec. 502(a) of said Tariff Act as amended ex¬ 
pressly prohibits the Secretary from promulgating rules 
and regulations “inconsistent with law”. 

44. That sec. 514 of said Tariff Act as amended expressly 
limits the right of importers, to protest decisions of Col¬ 
lectors to those decisions which are “within the jurisdic¬ 
tion” of the Secretary of the Treasury and that the pro¬ 
posed regulation of the defendant is unauthorized and is 
not within the jurisdiction of the defendant. 

45. That sec. 351 of said Tariff Act as amended (para¬ 
graph 1351) relating to foreign trade agreements expressly 
prohibits the President from terminating without notice | 
within the three year period, any trade agreement made 
with a foreign country and that the United States has j 

entered into and has made trade agreements with 
35 Argentina and with the United Kingdom and with | 
other nations or countries which produce the wools j 
as named in paragraph 1101(a) of said Tariff Act and the ! 
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United States has by treaty lowered the duty on said Cor¬ 
dova wool in an agreement with the country of Argentina 
and that said agreement is in full force and effect and that 
the defendant has no jurisdiction to arbitrarily alter, 
amend or change said agreement or agreements to the 
detriment of the United States and its citizens thereof, 
thereby causing irreparable loss and injury to the plain¬ 
tiffs, and that the defendant by his proposed action is there¬ 
by arbitrarily and capriciously acting in contravention of 
said foreign treaties. 

1 46. That all the named wools in paragraph 1101(a) of 
said Tariff Act as amended are without qualification by 
name or otherwise, except (black) Spanish and (Mountain) 
Welsh and that Congress did not qualify any of the other 
named wools in said paragraph and what Congress did 
not deem necessary to the defendant is expressly prohibited 
from doing and any qualification by the defendant of wools 
in said paragraph would amount to amending an express 
revenue law which action would be arbitrary, capricious 
and beyond the jurisdiction of the defendant, 
i 47. That the United States Customs Court is a statutory 
court, the judges of which are divided into three divisions 
of three judges each for the purpose of hearing and decid- 
ing appeals for the review of reappraisements of merchan¬ 
dise, and of hearing and deciding protests against decisions 
of Collectors, and that said Court does not have jurisdic¬ 
tion in matters not within the jurisdiction of the defendant, 
i 48. That the plaintiffs Fred Whitaker Company and J. R. 
Reilly Company have similar importations of said Cordova 
wool corresponding to entry 361 aforesaid and which en¬ 
tries have not been liquidated pending further advice from 
defendant, and said plaintiffs will suffer irreparable loss 
and injury if defendant is not enjoined from issuing said 
letter of instructions to the Collectors directing said Col¬ 
lectors to qualify and grade said Cordova wool thereby in¬ 
creasing the duty on said wool in the amount of 21^ per 
pound additional over that which paragraph 1101(a) ex- 


pressly provides for said wool when used for purposes 
other than those enumerated in paragraph 1101(b) as afore- ! 
mentioned. 

36 49. That no damages will accrue or be suffered by 

the United States if this court immediately restrains 
said defendant’s unauthorized, arbitrary and capricious 
acts pending the determination of this suit as the primary j 
plaintiffs herein for injunctive relief, Fred Whitaker, J. E. | 
Reilly and Chester S. Brett have all entered said Cordova I 
wool under quarantee or bond and any lawful increase in | 
duty over that ordinarily assessed by the Collector will be 
paid the United States and is fully covered and compen- j 
sated by said bond of plaintiffs and further, any delay pend¬ 
ing the determination of this suit would only be in addition j 
to that which the defendant has already permitted since 
the liquidation of said entries has been held in abeyance 
by said defendant since July 1944. 

50. That if defendant is not enjoined from unlawfully 
directing the Collectors of Customs to restrict and qualify 
the importation and liquidation of said Cordova wool and 
thereby assessing said Cordova wool at a duty under an¬ 
other provision of said Tariff Act of 1930, as amended 
(paragraph 1102), the plaintiffs will be without an ade¬ 
quate remedy in the premises since the collectors of cus¬ 
toms are independent of the defendant and are immune 
from personal liability for their unlawful actions under 
provisions of said Tariff Act of 1930 as amended. 

51. That the defendant’s action is an arbitrary and 
capricious exercise of power and a tortious invasion of the 
plaintiffs’ property rights, which actions are not within 
the jurisdiction of the defendant. 

52. That the defendant arbitrarily and capriciously is¬ 
sued instructions to all Collectors of Custom dated June 4, 
1946 (an abstract of said instructions is attached hereto as 
Exhibit B and is incorporated herein and made a part 
hereof as if set forth in full) directing said Collectors to 
henceforth assess a duty on imported “Welsh Mountain” 
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wools of the Radnor and Crossbred grades under para¬ 
graph 1102 of said Tariff Act rather than as is expressly 
provided for for said Welsh Mountain wool under para¬ 
graph 1101 of said Tariff Act, contrary to law, and since 
the issuance of said arbitrary and unauthorized instruc¬ 
tions to said Collectors no Welsh Mountain wool of any 
grade or quality has been imported into the United 
37 States and no contracts for future delivery for said 
Welsh Mountain wool of any grade or quality have 
been consummated by American merchants and some exist¬ 
ing contracts of the Plaintiff Lawrence Johnson have been 
involuntarily cancelled to the irreparable loss and damage 
to said plaintiff. 

Wherefore, the plaintiffs being without an adequate 
remedy in the premises except in the court of equity pray 
judgment as follows: 

1. That an injunction pendente lite be issued against the 
defendant, his agents, assistants and all persons acting or 
assuming to act under his direction enjoining and restrain¬ 
ing them until the further order of this court from direct¬ 
ing Collectors of Customs to qualify or grade Cordova wool 
for assessment purposes or to assess a duty on said Cor¬ 
dova wool at a rate otherwise than is expressly specified in 
paragraph 1101(a) of the Tariff Act of 1930 as amended. 

2. That the Court take jurisdiction of this cause and the 
parties hereto and of the subject hereof and that a writ of 
summons may be granted to the plaintiffs to be directed 
to the defendant requiring said defendant to appear on a 
certain day before the court, and then and there make full, 
true, and direct and perfect answer to this complaint. 

3. That a writ of mandamus be issued from this court 
directing and compelling the defendant to forthwith in¬ 
struct all customs officers of the United States to impose 
and collect a duty on all Cordova wool lawfully imported 
into the United States of America according to law and at 
rates of duty as is expressly provided for in paragraph 
1101(a) of the Tariff Act of 1930 as amended, without 
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restriction or qualification as to the grade, quality or breed 
of said Cordova wool and further, that this court direct and 
compel the defendant to instruct all customs officers of thei 
United States to impose and collect a duty on all of the! 
named wools under paragraph 1101(a) as aforementioned! 
according to law and at rates of duty as is expressly pro-j 
vided for said wools in paragraph 1101(a) of the Tariff 
Act of 1930 as amended. 

4. That such writ be issued directing the defendant to 
forthwith amend the instructions issued by the defendant 
to Collectors of Customs dated June 4,1946, T. D. 51466, as 

aforementioned, to the intent and effect that all cus- 
38 toms officials be directed to comply with the express 
terms of paragraph 1101 of said Tariff Act as 
amended, that is to say, that Welsh Mountain wool as com¬ 
mercially designated is admissible and dutiable under pari 
agraph 1101 of said Tariff Act regardles of the grade, 
quality or breed of said Welsh Mountain wool. 

5. That such writ be issued directing the defendant to 
forthwith instruct all Collectors of Customs in the United 
States to liquidate all Cordova wool now held in bond ip 
the United States at rates of duty especially provided for 
said Cordova wool under paragraph 1101(a) of the 1930 
Tariff Act as amended. 

6. That plaintiffs have such other and further relief as 
the nature of the case may require and to the court may 
seem just and proper in the premises. 

I 

(s) Clinton M. Hester 

432 Shoreham Building 
Washington, D. C. 

(s) Michael M. Kearney 

432 Shoreham Building 
Washington, D. C. 

Attorneys for Plaintiffs 
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Affidavit of John E. Reilly. 

State of Massachusetts : 

John R. Reilly, President of J. R. Reilly Co., Boston, 
Massachusetts and one of the Plaintiffs in this cause, being 
first duly sworn deposes and says: 

1. That he has been engaged in the business of purchas¬ 
ing and selling of wool for many years past. 

2. That he has purchased and imported Cordova wool 
from Argentine, South America, many times and predi¬ 
cated said purchases on the basis that said wool was admis- 
sable under paragraph 1101(a) of the 1930 Tariff act as a 
wool specifically named and at a duty specifically provided 
for therein. 

3. That previous to this time Customs officers had never 
questioned the admissability of Cordova wool under said 
tariff provision. 

4. That should the Commissioner of Customs abruptly 
change the practice of admitting said wool or other named 
wools in said paragraph with or without notice thereby re¬ 
jecting some of the named wool and admitting others de¬ 
pending on the quality or grade thereof, that said 

53 action by the Commissioner would cause the affiant 
irreparable damages and financial loss. 

5. That the practice of grading said wool by individual 
importation and the assessment of duty thereon based on 
the quality rather than the name would completely disrupt 
normal commercial operations in said wools with foreign 
countries and that it would be impossible to fulfill present 
contractual obligations as well as those in the process of 
being made, all to detriment, loss and damage of the affiant. 

6. That on August 30,1946 the affiant together with other 
American importers of Cordova and other named wools, 
and their counsel appeared before the Commissioner of 
Customs for a final conference relative to said Commis- 


sioner’s statutory authority to issue instructions to collec¬ 
tors of customs which would have the effect of qualifying or 
grading the type of Cordova wool or other named wools 
entitled to entry under paragraph 1101(a) of the 1930 
Tariff Act as amended, and that an official transcript of 
the proceedings of said conference was made and is at-j 
tached hereto as Exhibit A. 

7. That at said conference, 19 affidavits were submitted 
to the Commissioner of Customs by well known and estab¬ 
lished American wool merchants, which affidavits uniformly 
established as a matter of fact that Cordova wool as used 
in paragraph 1101(a) of said Tariff Act had a definite 
“commercial meaning” and that various grades or quali¬ 
ties of Cordova wool were grown or produced on the same 
animal or fleece in Argentine, South America. That at said 
conference 29 letters were submitted to the Commissioner 
from American wool merchants of long and reputable 
standing, establishing as a matter of fact that said mer¬ 
chants had imported Cordova wool and other named wools 
prior to the 1930 Tariff Act, as amended and for many 
years past and that any restrictions, qualifications or grad¬ 
ing of said wools would cause said merchants irreparable 
loss and damage and that in their opinion Cordova wool 

should be entitled to continued free entry under 
54 paragraph 1101(a) of the Tariff Act as amended, if 

used in the manufacture of certain enumerated ar¬ 
ticles as specified therein and if not so used that the rate 
of duty especially provided for said Cordova wool and 
other named wools in paragraph 1101(a) of said Act should 
be the duty applicable to said wools. 

8. That said Commissioner arbitrarily and capriciously 
stated that the doctrine of commercial designation under 
the tariff statutes applies only if there is some ambiguity in 
the statute (page 43, Exhibit A attache^ hereto). 

9. That the Commissioner arbitrarily and capriciouily 
asserted at said conference that “We do not resolve doubts 
in favor of the taxpayer,” (page 44 of Exhibit A attached 


hereto), and “The presumption is that the commercial and 
common meanings are the same” (page 103 of Exhibit A 
attached hereto) and “Our definite position is that para¬ 
graph 1101(a) names the sheep” (page 111 of Exhibit A 
attached hereto), rather than a commercially designated 
type of wool, although as a matter of fact there is no breed 
of sheep in the world known as Cordova. 

And further despondent saith not. 

John R. Reilly 

220 Filed Oct. 7, 1946. 

Affidavit of N. Paul Kenworthy 

State of Pennsylvania: 

N. Paul Kenworthy being first duly sworn deposes and 
says: 

1. That he is a resident of Meadowbrook, Montgomery 
County, State of Pennsylvania, and has been engaged in 
the importation of foreign wool for 26 years. 

2. That he has frequently imported Cordova wool as 
named in paragraph 1101(a) of the 1930 Tariff Act subse¬ 
quent and prior to the enactment of the 1930 Tariff Act as 
amended. 

3. That in his opinion as an American wool merchant, 
Cordova wool has always had a commercial meaning as 
established by American merchants who have for many 
years imported said wool from Argentine, South America. 

4. That during March, 1946 he had forwarded two skins 
which have been officially certified by the Argentine Bureau 
of Agriculture as Cordova wool produced in Argentine, 
South America. 

i 5. That on each skin there is a percentage of the medium 
grade Cordova (Mestiza) wool and that on one skin it is 
estimated that there is from 15 to 20 percent of 

221 said medium grade (Mestiza) wool and on the other 
skin there is estimated to be about 50 percent of the 

medium grade (Mestiza) wool. 
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6. That the nature of the animal or sheep which pro¬ 
duces Cordova wool is such that both grades Le., the low 
and medium grade Cordova grows on the same skin and 
that said Cordova is commercially known in the American 

wool trade channels as Cordova wool and that said Cordova 

✓ 

wool of both the low (Creola) and the medium (Mestiza) 
grades are produced on the one and same animaL 
And further deponent saith not. 

N. Paul Kenwobthy. 

i 


322 Filed Oct. 7, 1946. 

Affidavit of Lawrence Johnson 

State op Massachusetts: 

Lawrence Johnson, being first duly sworn, deposes and 
says: 

1. That he is and has been for many years past and prior 
to 1930 been engaged in the business of buying and selling 
wool in the city of Boston, Massachusetts. 

2. That he has as an agent purchased and imported 
Welsh Mountain wool from Wales many times and predi¬ 
cated said purchases on the basis that said wool was admis- 
sable under paragraph 1101 of the 1930 Tariff Act as a 
wool specially named and at a duty specifically provided 
for therein. 

3. That the restriction and qualification of the admis- 
sability of said wool because of its grade or quality as 
determined by the Bureau’s letter to Collectors dated June 
4, 1946, has caused the affiant irreparable damage and 
financial loss. 

4. That as the result of said Bureau letter affiant has 
consumated no further purchases in said wool and further 
that said Bureau letter has disrupted the normal commer-j 
cial operations of affiant with foreign countries. 

5. That in the considered opinion of affiant foreign 
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agents from whom said wool has been regularly pur- 
323 chased by him as agent will as the result of said 
Bureau letter divert when foreign governmental re¬ 
strictions are removed, said wool to channels other than 
American importers to the detriment of the affiant, the 
American consumer, manufacturer and wool trade. 

6. That he has purchased Welsh Mountain wool as an 
agent and other named wools as enumerated in paragraph 
1101 of said act as an experienced wool merchant and has 
always relied on the commercial designation or meaning 
of said wools and that the quality or grade of said wools 
was never considered by him or the American wool trade 
as altering or changing the name of said wools under para¬ 
graph 1101 of said tariff act. 

7. That Welsh Mountain wool has been “ commercially 
known” and recognized in the American wool trade prior 
to June 1930 and for many years prior thereto and that it 
is uniformly acknowledged in the American wool trade 
channels that said wool is produced in the British Isles of 
Wales and that the word Welsh Mountain as used in the 
1930 Tariff Act as amended, represents a (commercial and 
named) wool produced in said geographic location of Wales 
and that said Welsh Mountain wool is of various grades 
or qualities or co-mixtures of qualities and is imported 
into the United States in varying grades depending upon 
the world market for said wool. 

And further deponent saith not. 


Lawrence Johnson. 




: ■ | 
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Exhibit A 

(Attached to Original Complaint) 

21 Filed Sept 20,1946. 

Customs Form 7502 
Treasury Department 

Collector’s Copy.( j) 

Comptroller’s Copy.( |) 

Statistical Copy .( ) 

Warehouse op Rewarehouse Entry 

United States Customs Service 

i 

In-Bond Entry No. 324 

From Port of New Orleans i 

Via PER > 

(Bonded Carrier) 

Entry No. 361 
8/2/44 

Term Bond No.L. 

i • 

76671 

District No. 11 

! . 

Port of Philadelphia Date 8/23/44 

I 

Port of lading Buenos Aires B/L No. 119 

Date of sailing 6/25/44 
Port of unlading New Orleans 

(Above information to be furnished only when merchandise 

is imported by vessel) 

Importer of record F. B. Vandegrift & Co., 400 Chestnut 
Street, Phila~, Pa. 

For account of Chester S. Brett, Inc., 222 Sumner Street, 
Boston, Mass. 

Imported on the S.S. “Rio Parana” Flag Arg. On 7/17/44 
Via Buenos Aires. 

Exported from Argentine on 6/25/44. Consular invoice 
18748 6/44 B. A. 








Marks and 
Numbers of 
packages 
and origin of 


( 1 ) 

603 

EJ 

1/50 

Argentina 


(2) DESCRIPTION OF MER¬ 
CHANDISE, NUMBER AND 
KIND OF PACKAGES 
(Describe in tariff terms in 
enough detail to permit classifica¬ 
tion according to Schedule A) 

_Entered 

Gross Net Quantity Value in 

Weight in Schedule U. S. 

in lbs. Schedule A A Units Dollars 


(See Commodity (state (see 

Note 1) Number units) Note 2) 

(2a) (2b) (2e) (3) 

50 Bales Cordoba Metis 
Combing Wool 50/56’s 
50523 3506.000 49607 lbs. 

@47% 

23315 lbs. $8537 


Tariff 

Para¬ 
graph Rate 
(4) (5) 


1101 131 


( 6 ) 

Duty 


Dollars Cents 


$3030 95 


$9113.66 
Less ehgs. 577.29 


$8536.37 


Tare 716 lbs. ace. 

Type Cordoba 

Shipper: S. A. Canadera Estancias Juana, 
Buenos Aires, Argentina. 


NOTE 1.—In column number (2a), insert “Gross Weight in Pounds’* immediately below 
the description of merchandise. If freight is based on space tonnage, state cubic feet in 
addition to the gross shipping weight. If gross weight is not available for each Schedule A 
item included in one or more packages, insert approximate shipping weight for each Schedule 
A item. The total of these estimated weights should equal the actual weight of the entire 
package or packages. 

NOTE 2-—The entered value shown for free or specific-rate merchandise must not include 
nondurable charge. 

Warehouse at Eavenson & Levering & Eavenson & Levering 

Number of invoices 1. Con. entry No.G.O. 

Vessel manifest No. 


Signature F. B. Vandegritt & Co., 
Per. 


Address Phila., Pa 


Atty 
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Exhibit B 

(Attached to Original Complaint) 

i 

22 Filed Sept. 20,1946. 

T. D. 51466 

“Abstract of unpublished decision. Summary of unpub- I 
lished customs decision. 

! 

Treasury Department 
Office of the Commissioner 
of Customs 

Washington, D. C. j 

June 4, 1946. I 

7 i 

“To Collectors of Customs and Others Concerned: 

“The following abstract of a customs decision is pub¬ 
lished for the information of collectors of customs andj 
others concerned. 

“(133.121). 

“G. H. Griffith, Acting Deputy Commissioner of Customs. 

“Classification. 

“Radnor and cross-bred Welsh Mountain wools in the 
grease, finer than 44 *s are dutiable at 34 cents per poring 
of clean content under paragraph 1102(b), Tariff Act of 
1930, and are not dutiable as Welsh Mountain wool at 13 
cents per pound of clean content under paragraph 1101(a), 
as modified pursuant to the Argentine Trade Agreement, 
Welsh Mountain wool provided for in paragraph 1101 
covers only the wool of the native Welsh Mountain sheep. 
However, as this ruling will result in the assessment o t 
duty at a rate higher than has heretofore been assessed.* 
under a uniform practice, it shall be applied only to such 
or similar merchandise entered for consumption or with¬ 
drawn from warehouse for consumption after 30 days after 
the publication of this abstract in the weekly Treasury De¬ 
cisions. Bureau letter to the collector of customs Phila¬ 
delphia, Pa., May 31, 1946. (473.11).” 
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39 i Filed Sep. 20,1946. 

Motion for Preliminary Injunction 

The plaintiffs move the Court for a preliminary injunc¬ 
tion in the above entitled cause, enjoining the defendant, 
his agents, employees, attorneys and all persons in active 
concert or participation with them pending the final hear¬ 
ing and determination of this cause, from directing by 
letter, or otherwise, instructions to the collectors of customs 
of the United States, which instructions by letter or other¬ 
wise would have the effect of liquidating any Cordova wool 
now in bond in the United States at a rate of duty other 
than as is expressly provided for for said Cordova wool 
under paragraph 1101(a) of the 1930 Tariff Act as 
amended, and/or directing by letter or otherwise instruc¬ 
tions to collectors of customs in the United States which 
instructions to collectors of customs in the United States 
by letter or otherwise would have the effect of qualifying 
and grading or restricting the importation of Cordova wool 
into the United States. 

The grounds in support of this motion are as follows: 

(1) Unless restrained the defendant will immediately 
issue instructions to collectors of customs by letter or 
otherwise, which instructions would have the effect of quali¬ 
fying and grading, or restricting the importation of Cor¬ 
dova wool into the United States; 

(2) Unless restrained the defendant will immediately 
issue instructions by letter or otherwise to the collec- 

40 tors of customs in the United States directing said 
collectors to liquidate certain shipments of Cordova 

wool now in bond in the United States at a rate of duty 
other than as is expressly provided for said wool under 
paragraph 1101(a) of the 1930 Tariff Act as amended; 

(3) Immediate and irreparable damage and loss will re¬ 
sult to the plaintiffs by reason of the defendant instructing 
by letter or otherwise said collectors of customs as more 
particularly set forth in the verified complaint filed herein; 

1 (4) If the defendant is not restrained from issuing said 
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instructions by letter or otherwise to the collectors of cus- j 
toms in the United States, any judgment which this court j 
may later render on final determination of this cause will 
be ineffective; 

(5) If this preliminary injunction be granted, the injury, | 
if any, to defendant herein, if final judgment be in his 
favor, will be inconsiderable, and will be adequately in- j 
demnified. 

(s) Clinton M. Hester, 

(s) Michael M. Kearney, 

432 Shoreham Building, 
Washington, D. C., 

Attorneys for Plaintiffs. 


47 Filed Oct. 21, 1946. 

Motion to Join Two Additional and Necessary Party 

Plaintiffs 

The plaintiffs respectfully move the Court to permit the 
joinder in this cause of two additional and necessary party 
plaintiffs, to wit: 

1. George Normanton Ltd., 21 Horton, Halifax, York¬ 
shire, England, said party being a citizen of England, a 
corporation organized and existing under the laws of Eng¬ 
land and which corporation is and has been for many years 
engaged in selling to American importers (some of whom 
are plaintiffs in this case) and others, all types of wools 
produced in the British Isles, including Welsh Mountain 
wool (one of the wools in controversy in this case). 

2. Alfred Ortner and Cia, San Antonio, 941, Buenos 
Aires, Argentina, South America, said party being a citizen 
of Argentina, South America, a company organized and 
existing under the laws of Argentina, South America, and 
which company is and has been for many years engaged 
in selling to American importers (some of whom are plains 
tiffs in this case) and others, Cordova wool which wool is 
produced in Argentina, South America, and which wool is 
in controversy in this case. 
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The original complaint in this action was filed on Sep¬ 
tember 27, 1946. An amended complaint was filed Oc¬ 
tober 8, 1946. Plaintiffs’ motion for a temporary 
48 injunction pending suit and defendant’s motion to 
dismiss were heard together on October 9, 1946, at 
which time this Court granted both parties five days in 
which to submit additional briefs and took the case under 
advisement This Court has rendered no decision as yet 
in this cause. 

The grounds for this motion are as follows, to wit: 

1. The aforementioned parties may be necessary parties 
in this cause, in order for this Court to take jurisdiction 
under Article 3^of the Constitution of the United States as 
i set out in paragraph (1) of the Amended Complaint. 

2. The Amended Complaint paragraphs (23) (24) alleges 
'irreparable damages because of the “• • # disruption of 
commercial relations with foreign countries, * # * and some 
existing contracts * • • have been involuntarily cancelled 
to the irreparable loss and damage to the plaintiffs.” 
These contracts and these trade relations concern directlv 

! the aforementioned parties who desire to be joined as party 
plaintiffs. Any relief which this Court may give the orig¬ 
inal plaintiffs these additional parties are entitled to like- 
1 wise. Their interest in this action is as complete as would 
be the orginal plaintiffs’ and their rights under the Con¬ 
stitution are as secure as the original plaintiffs’. 

3. The defendant’s motion to dismiss was directed 
1 toward the Amended Complaint, accordingly the defendant 

should have no material objection to the joinder of two 
i additional party plaintiffs whose rights and interest in this 
action were properly alleged in said Amended Complaint. 

Therefore it is respectfully requested that the plaintiffs’ 
motion be granted. 

(s) Clinton M. Hester, 

(s) Michael M. Kearney, 

432 Shoreham Building, 
Washington, D. C., 

Attorneys for Plaintiffs. 
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Piled Oct. 4, 1946. 

Motion to Dismiss the Complaint 

Now comes the defendant, John F. Snyder, Secretary of 
the Treasury, and moves the Court to dismiss the complaint 
herein on the grounds that: 

1. The Court lacks jurisdiction over the subject matter 
of the complaint in that this is a suit against the United 
States, to which the United States has not consented to be 
sued. 

2. The Court lacks jurisdiction in that the plaintiffs have 
an adequate remedy at law. 

3. The complaint fails to state a claim against the defen¬ 
dant upon which relief can be granted. 

In support of this motion, the Court is respectfully 
46 referred to a certified copy of a letter of W. R. John¬ 
son, Commissioner of Customs, dated June 26,1946, 
addressed to Mr. Clinton M. Hester, counsel in the above j 
case. 

John F. Sonnett, 

Assistant Attorney General . 

Edward M. Curran, 

United States Attorney. 

Of Counsel: 

J. Francis Hayden, 

Edward H. Hickey, 

Special Assistants to the Attorney General. 

I 

R. W. Weeks, 

Special Attorney , Department of Justice. 
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Filed Oct 4 1946 

Letter 

A TRUE COPY 

June 26,1946 

Mr. Clinton M. Hester 
Shoreham Building 
Washington 5, D. C. 

Sir: 

Reference is made to your letter of May 8,1946, transmit¬ 
ting a memorandum brief advocating the classification of 
certain mestiza Cordova wool under paragraph 1101(a), 
Tariff Act of 1930, as modified pursuant to the Argentine 
and Uruguayan trade agreements. The wool in question is 
covered by Philadelphia entry No. 361 of August 2,1944. 

' It is your contention that all wools originating in the 
province of Cordova, Argentina, and in adjacent territory, 
whether known as creola or as mestiza, are entitled to classi¬ 
fication as Cordova wool under paragraph 1101(a), supra, 
without regard to the grade or quality of the wool or the 
breed of the sheep, and that the statute is not ambiguous, 
so that resort to legislative history may not be had in con¬ 
struing it. You also contend that the Secretary of the 
'Treasury is without authority to rule that mestiza Cordova 
wool is not classifiable under the provision mentioned and 
you refer to the authority of the United States District 
Court for the District of Columbia to enjoin the Secretary 
' from doing an act which is in effect an amendment of the 
tariff law. 

As to whether or not paragraph 1101(a) is ambiguous, it 
may be pointed out that words frequently have both broad 
and narrow meanings and that in such cases, an ambiguity 
exists which justifies resort to legislative history to deter¬ 
mine the intention of the Congress when using words of 
that kind. (Sears, Roebuck & Co. v. United States, 26 
C. C. P. A. 161, C. A. D. 11.) In this instance, the Bureau 


is confronted with a question of which of several meanings 
possible in the case of the word “Cordova’’ is the one in¬ 
tended by the Congress. 

It is noted that in discussing the intention of the Congress 
when enacting the Tariff Act of 1930, yon call atten- 
335 tion to a statement of a witness, F. J. Hagenbarth, 
representing the National Wool Growers Associa¬ 
tion, made before a subcommittee of the Senate Committee 
on Finance as evidence of that intention. The witness, in 
response to a question relating to carpet wools, said, among 
other things, as follows: 
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they come from Persia, China, and Asia generally, certain 
sections of Asia, certain sections of South America, but 
most largely from Asia. They are listed by geographic 
distribution, mainly or very largely derived from Donskoi, 
Smyrna, Cordova, etc. 

In connection with the foregoing, you have undoubtedly 
considered the tariff legislation involving Cordova wool. In 
the Tariff Act of 1909, sections 360 through 363, imported 
wools were divided into three classes. The fine wools were 
provided for as class one and included ‘ ‘ mestiza, metz, or 
metis wools,’’ and the coarse wools were in class three and 
included Cordova wool. The Notes on Tariff Revision, 
1909, House of Representatives, Document No. 1503, 60th 
Congress, 2nd Session, says at page 458, that “Mestiza, 
metz, or metis wools are wools from mixed breeds of sheep 
imported from South America,” and at page 460, says 
“Cordova is the coarsest South American wool which finds 
its way into the United States.” 

In the 1913 tariff act and in the Emergency Tariff Act of 
1921, the various types of wools were not provided for by| 
name. However, in the Tariff Act of 1922, paragraph 1101, 
wools were again mentioned by name, including Cordova.! 
The pertinent provision of the last mentioned act read: 
“Wools, not improved by the admixture of merino or Eng¬ 
lish blood, such as • • • Cordova * * 


34 


Concerning paragraph 1101, Tariff Act of 1922, the Sum¬ 
mary of Tariff Information, 1921, page 945, says, in part, 
that “This paragraph covers classes of wools produced by 
native breeds which have not been improved by crossing 
with sheep of either merino or ‘English’ blood.” On the 
same page appears the following: 

Cordoba wools are grown in the Provinces of Cordova 
and San Luis, Argentina. Other unimproved wools include 
Central Asian • # *. 

The afore-mentioned summary in commenting on the 
language used in paragraph 1101, Tariff Act of 1922, says 
at page 946: 

336 This paragraph covers practically the same wools 
as were covered by paragraph 363 of the act of 1909 
and there called “class three” wools. The phrasing 
“wools, not improved by the admixture of merino or Eng¬ 
lish blood” has been substituted for “class three * * * wools 
• • • excepting improved wools hereinafter provided for.” 
Mention of Donskoi, native Smyrna, native South Ameri¬ 
can, Cordova, and Valparaiso wools has been retained as 
an indication of the kind of wools so covered, but mention 
of the sources has been omitted for the reason that carpet 
wools are imported from all over the world. 

Paragraph 1101(a), Tariff Act of 1930, is without impor¬ 
tant difference from its prototype in the 1922 act, insofar as 
Cordova wool is concerned. It provides for a number of 
wools by name again including Cordova, for similar wools 
without merino or English blood, and for all wools of what¬ 
ever blood or origin not finer than 40s. 

The Ways and Means Committee reported on paragraph 
1101(a) of the current act (Tariff Readjustment, 1929, Re¬ 
port to accompany H. R. 2667, 71st Congress, 1st Session, 
Report No. 7, page 103), stating: 

The first paragraph 1101, of the schedule relates to un¬ 
improved coarse wools and hair of the camel. These wools. 
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including camel’s hair, are used in the making of carpets, 
rugs, and other floor coverings, and if so used are not 
dutiable. # * # A very large part of these wools are coarse, 
too coarse, most of them for use in making cloth; some of 
them, however, may be used in making cheap cloth. 

While considering the provision which became paragraph 
1101(a), Tariff Act of 1930, about which the above-men¬ 
tioned report was made, the Ways and Means Committee j 
had before it a statement of the Tariff Commission concern¬ 
ing the related paragraph in the 1922 act (Summary of 
Tariff Information, 1929, page 1673) that “These wools are 
shorn from ‘native’ sheep, Le., not improved by a cross of 
merino or ‘English’ blood.” 

There can be little doubt that when providing for Cor-| 
dova wools and mestiza wools separately in the 1909 
337 act, with the information concerning those wools 
which was before it, the Congress did not intend that 
the term “Cordova” should include Cordova mestiza. 
Further, the repeated provision for Cordova wool, with the! 
information touched upon before it, points to an intention 
on the part of the Congress that-the word “Cordova” 
should continue to have the same meaning that it had pre¬ 
viously had, and that it was intended to mean the kind of 
wool which is commonly obtained from the so-called “na¬ 
tive” unimproved, creola sheep. 

It may also be pointed out that the Summary of Tariff 
Information, 1921, shows that the wording of the 1922 pro¬ 
vision was changed from that of the 1909 provision to avoid 
the suggestion that wool from a particular area was being 
designated and to make clear that wool was being desig i 
nated by kind in the provision where names were used. 

In the face of the legislative history outlined, the Bureau 
cannot accept the statement of the witness, Hagenbarth, 
cited by you, as evidence of congressional intent, assuming 
that such a statement were otherwise acceptable. 

As to the question of the method to be adopted to obtain 
judicial action in this case, the Bureau will not commentl 


i 
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That, obviously, is a matter to be decided by you and your 
client. 

The several matters which the Bureau considers perti¬ 
nent to a decision in this case have been set forth at some 
length because you have asked for a conference in the 
event that the Bureau questions the conclusion suggested 
by you and it is the Bureau’s wish that you have an oppor¬ 
tunity to produce more conclusive evidence of the proper 
classification of the wool in question. Further considera¬ 
tion of this matter wlil be withheld for two weeks from the 
date of this letter awaiting your advice concerning a con¬ 
venient date for another conference at the Bureau. 

Very truly yours, 

(Signed) W. R. Johnson 

Commissioner of Customs 

•' • • • • • • • • • 

338 Filed Oct 9 1946 

Affidavit of W. E. Higman, Assistant Deputy Commissioner, 
Bureau of Customs of the Department of the Treasury 

City of Washington 
District of Columbia, ss. 

I, W. E. Higman, having been first duly sworn, do hereby 
depose and say as follows: 

I am the duly appointed Assistant Deputy Commissioner, 
Bureau of Customs, Treasury Department, Washington, 
D.C. 

On May 17,1945, a letter, signed by me as Assistant Dep¬ 
uty Commissioner, was sent to the collector of customs at 
Boston, Mass., requesting that he advise the Bureau of 
Customs concerning the practice at the Port of Boston in 
the classification of Cordova metis combing wool. 

The attached certified copy of a letter from the collector 
of customs at Boston, Mass., addressed to the Commissioner 
of Customs, Treasury Department, Washington, D. C., 
dated July 17, 1945, and attached certified copy of the en- 
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closure mentioned therein, were received by the Bureau of 
Customs in answer to the above-mentioned letter of May 17, 
1945. 

W. E. Higman 
Letter 

341 TRUE COPY 

TREASURY DEPARTMENT 

United States Customs Service 
Boston, Mass. 

July 17, 1945 

Office of the Collector 
District No. 4 

Address all communications 
for this office to the 
Collector 

Commissioner of Customs, 

Treasury Department, 

Washington 25, D.C. 

Sir: 

Reference is made to Bureau letter (473.11) dated May 
17, 1945, relative to the classification of Cordova metis 
combing wool, and as to the present status of protest No. 
5978 of Nov. 1, 1944. 

Reference Bureau letter stated in pertinent part as fol¬ 
lows: ‘ 1 Representations have been made to the Bureau 
that there has been a uniform practice of classifying mer¬ 
chandise of the kind in question under paragraph 1101(a), 
Tariff Act of 1930, as modified, and that in the event such 
wool is held to be dutiable under paragraph 1102(b) of tfie 
tariff act, a 30-day notice should be given before the ruling 
is given effect. ’ ’ 
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Copy of Bureau letter (473.11) dated May 17, 1945 was 
transmitted to the Appraiser of Merchandise at Boston, 
Mass., under date of May 21, 1945, for his information, as 
well as for report as to his views in the matter. Under 
date of July 16,1945, the Appraiser reported as follows: 

“It does not appear to have been the practice to ad- 
visorily classify Cordova metis or mestiza wool at 13^ per 
pound under Par. 1101, as from a review of our records of 
the past three years prior to the latter part of 1944 the in¬ 
voices of such wool have carried the description * Cordoba 
Metis’ or ‘Mestiza’, and the wool was entered and ad- 
visorilv classified at 34^ per pound clean content under Par. 
1102. A few shipments were invoiced as ‘Cordoba’ and 
entered at 13^ and returned at the same rate. 

Since the latter part of 1944 this wool, described as Cor¬ 
doba metis, has been entered at 13^ per pound clean content, 
but report of advisory classification has been withheld 
pending a ruling by the Bureau. 

We still have in our possession three protests on Cordova 
wool. Nos. 4978, 6022 and 6059.” 

Copy of Appraiser’s letter dated July 16,1945 is enclosed 
herewith for the information of the Bureau. 

342 This office concurs in the views expressed by the 
Appraiser of Merchandise. It would appear that up* 
to the latter part of 1944 these wools were invoiced as Cor¬ 
doba Metis or Cordoba Mestiza, indicative of the admixture 
of some merino blood, and entered at 34^ per pound of 
clean content. In these cases it was the practice to classify 
Cordoba Metis or Mestiza wool at 34^ per pound clean con¬ 
tent under Paragraph 1102, TA. The appraiser points out 
however, that there were a few shipments of wool invoiced 
as “Cordoba,” entered at 13^ per pound and classified at 
the same rate under Par. 1101, T.A. Since the latter part 
of 1944 this wool, described as Cordoba metis has been en¬ 
tered at 13^ per pound clean content, but the appraiser has 
withheld report, pending ruling by the Bureau in the matter 
of Philadelphia Entry No. C-361. 
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No action has been taken on the three protests on Cor-j 
dova wool (Nos. 5978, 6022 and 6059). 

Respectfully, 

* 

William H. Bubke, Jr., 

Collector of Customs. 

By: /s/ Owen P. McKenna 
Owen P. McEjenna, 

Asst. Collector of Customs. 

GMM 

Letter 

343 A True Copy • , I 

TREASURY DEPARTMENT ! 

United States Customs Service 

Boston, Mass. 

July 16,1945. 

FEF JJD 

Office of 

The Appraiser of 
Merchandise 

Address all communications 
for this office to the Appraiser 
of Merchandise 


The Collector of Customs 
District No. 4, 

Boston, Massachusetts. 

Sir: ' j 

This office duly received your letter of May 21, 1945, 
transmitting copy of Bureau letter 473.11 of May 17, rela¬ 
tive to the classification of Cordova metis combing wool, 
and reply has been delayed on account of the necessity of 
looking over a number of invoices to determine just what 
the practice has been. 
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It does not appear to have been the practice to advisorily 
classify Cordova metis or mestiza wool at 13^ per pound 
under Par. 1101, as from a review of our records of the 
past three years prior to the latter part of 1944 the invoices 
of such wool have carried the description “Cordoba Metis” 
or “Mestiza”, and the wool was entered and advisorily 
classified at 34^ per pound clean content under Par. 1102. 
A few shipments were invoiced as “Cordoba” and entered 
at 13^ and returned at the same rate. 

Since the latter part of 1944 this wool, described as Cor¬ 
doba metis, has been entered at 13^ per pound clean content, 
but report of advisory classification has been withheld pend¬ 
ing a ruling by the Bureau. 

We still have in our possession three protests on Cordova 
wool, Nos. 5978, 6022, and 6059. 

Respectfully, 

J. L. Dunn 
Appraiser. « 

3l4 Filed Dec 17 1946 

Informal Memorandum 

% 

Defendant’s motion to dismiss and the motion of plain¬ 
tiffs for a temporary injunction are under consideration. 
The court thinks the motion to dismiss must be sustained 
and the motion for temporary injunction overruled. 

The suit is essentially one against the United States. The 
United States is not a party and has not consented to be 
sued. Plaintiffs seek to enjoin the Secretary of the Treas¬ 
ury in the exercise of his judgment and discretion in deter¬ 
mining the classification of “Cordoba Metis Combing Wool 
50/56’s.” The matter of classification determines the duty 
to be exacted for the importation of such wool. It is ob¬ 
viously, in effect, a suit against the United States. Louisi¬ 
ana v. McAdoo, 234 U. S. 627. The duties imposed upon 
the Secretary of the Treasury in the collection of wool 
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tariffs are not ministerial. They are executive and involve 
the exercise of judgment and discretion. It is his duty to 
instruct the Customs Officers as to what tariffs shall be 
exacted. The revenues of the United States are directly | 
affected by the performance of his official and statutory i 
duties in that regard. 

The suit must be dismissed for the further reason that j 
the Congress has conferred jurisdiction in cases such as| 
this on the Customs courts. Plaintiffs have sought 
315 no review of official action as authorized by the stat¬ 
ute. Plaintiffs may resort to the procedure pre¬ 
scribed in Sections 514 and 515 of the Tariff Act of 1930, 
as amended (46 Stat. 734; 19 U. S. C., Sections 1914-1915, 
28 U. S. C. § 308). The remedy there provided is adequate[ 
and exclusive. The remedy so provided is admirably! 
analyzed in Cottman Co. v. Dailey 94 F. 2d 85. 

There is also the motion to join two additional party! 
plaintiffs. The importers sought to be joined have no! 
standing to clog the wheels of Government in an effort to[ 
enjoin the Secretary of the Treasury in the discharge of! 
his official duties. Such motion is therefore overruled. 

Let counsel for the defendant present appropriate orders. 


(s) F Dickinson Letts 
F. Dickinson Letts 
Justice 


316 Filed Jan 2 1947 

Judgment, Order, and Decree 

And Now, January 2nd, 1947, this matter having come oiji 
for hearing upon the plaintiffs’ motion for a preliminary 
injunction and also upon the defendant’s motion to dismiss 
the complaint and the amended complaint; and the Court 
herein having considered the affidavits, exhibits, memoranda 
of points and authorities, and supplemental briefs sub¬ 
mitted by the parties and the arguments of counsel; and 
thereupon it is Ordered, Adjudged, and Decreed: 
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First: That plaintiffs’ motion for a preliminary injunc¬ 
tion be and it is hereby denied. 

Second: That the motion of the defendant, John F. 
Snyder, Secretary of the Treasury, to dismiss the com¬ 
plaint and the amended complaint he and it is hereby 
granted; and that the complaint and the amended com¬ 
plaint be and hereby they are dismissed with prejudice. 

Third: That the costs of this case be paid by plaintiffs. 

(s) F Dickinson Letts 
Justice 


318 Filed Jan 2 1947 

Order 

And Now, January 2nd, 1947, this matter having come on 
for hearing upon the plaintiffs’ motion to join two addi¬ 
tional party-plaintiffs opposed by the defendant; and the 
Court herein having considered the memoranda of points 
and authorities and supplemental briefs submitted by the 
parties, and arguments of counsel; 

It is Ordered, Adjudged, and Decreed that plaintiffs’ mo¬ 
tion to join two additional plaintiffs be and it is hereby 
denied. 

(s) F Dickinson Letts 
Justice 
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counterstatement op the case 

The interpolation of extraneous issues and much legal argu- j 
ment in appellants 7 statement compels this counter-statement | 
of the case. 

On July 17,1944, Chester S. Brett, Inc., one of the appellants, 
imported into the United States under bond fifty (50) bales 
of wool, which he described in his entry attached to the com- j 
plaint as “Cordova Metis Combing Wool 50/56’s grade.” This | 
wool was entered at the Port of Philadelphia as Entry No. 3611 
(J. App. 4,26). 

The Collector of Customs at that port, questioning the classi- j 
fication of the entry as a basis foF duty under Schedule 11, j 
Paragraph 1101 (a) of the Tariff Act of 1930, as amended (19 
U. S. C., sea 1001, sched. 11, par. 1101), consulted with the 
Collectors at Boston and New York City. A disagreement 
resulted, and the Collector at Philadelphia referred the ques¬ 
tion of the proper classification of the merchandise to the Com- 
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missioner of Customs for his consideration and ruling (Customs 
Manual of 1943, Sec. 1443 (h) (i)) (J. App. 5). The basis for 
the classification of the entry turned on the construction of 
paragraphs 1101 and 1102 of the Tariff Act of 1930. as amended. 
Under paragraph 1101 certain “named wools”, including “Cor¬ 
dova” and other wools not finer than 40s, are admitted at a 
given rate of duty, but if they are used in the manufacture of 
certain types of goods like carpets, felts, etc., the importers may 
take the wool from the warehouses under bond, and after proof 
by the importer of such use, the wools are admitted free.* 

Under paragraph 1102 of that Act, wool not specially pro¬ 
vided for, of a grade not higher than 44s, is assessed at a higher 
rate of duty, and is not admitted free no matter what its use. 
The wool in this case, “Cordova Metiza”, is admittedly of a finer 
grade and more than 44s (J. App. 26). 

At the present time wool coming from Cordova and its ad¬ 
jacent territory of Argentina is called “Creola”, a coarse grade, 
and “Metiza or Metis”, which is a finer grade of more than 44s. 
As to the Cordova Creola wool, there is no question as to its 
admittance under paragraph 1101 (a). The controversy con¬ 
cerns the latter type of wool (J. App. 7,14,35). 

At the request of the appellants, although not required by 
law, the Commissioner of Customs conducted several hearings 
concerning the question of classification. Evidence was sub¬ 
mitted, briefs were filed, arguments were made, extensive cor¬ 
respondence ensued, and all the contentions of the appellants 
have been explored (J. App. 5-7). 

1 On September 20,1946, before a ruling was issued, this action 
was brought in the District Court by the importer Brett, joined 
by other importers of the Trade Association named as plaintiffs, 
to enjoin the defendant from directing the Collectors of Cus¬ 
toms to qualify or grade such wool other than as specified in 
paragraph 1101 (a) of the Tariff Act of 1930 (J. App. 1, 18). 
'The Court was also asked to issue a mandatory injunction com¬ 
pelling the defendant to instruct all Customs officers to collect 
a duty on all such wool under the rates of the above paragraph 
rather than any other paragraph of the Act (J. App. 18). The 
amended complaint also contained allegations of irreparable 
damage because of threatened cancellation of contracts which 


would result from the purported r ulin g (J. App. 16). A motion 
for preliminary injunction was also asked (J. App. 28). 

Attached to the complaint were various affidavits and ex¬ 
hibits submitted by the importers. 

On October 4,1946, the defendant John F. Snyder, Secretary 
of the Treasury, filed a motion to dismiss the complaint on the 
ground that the Court had no jurisdiction in that this is a suit 
against the United States which has not consented to be sued, 
the plaintiffs have an adequate remedy at law, and the com¬ 
plaint fails to state a claim upon which relief can be granted 1 
(J. App. 31). 

On October 8, 1946, the plaintiffs filed their amended com¬ 
plaint. In their amended complaint they added the further j 
prayer requesting the Court to issue a mandatory injunction 
to amend an earlier ruling of the defendant concerning the 
classification of “Welsh Mountain” wool, one of the named 
wools in paragraph 1101 of the Tariff Act 2 (J. App. 19). It is 
admitted that no such wool has been entered in the United 
States since the ruling, and it is admitted that none of the plain- j 
tiffs has imported any such wool since the ruling, and all pre¬ 
vious importations have long since been liquidated (J. App. 18).! 

The appellants added new allegations that the purported rul¬ 
ing as to “Cordova Metis” wool was in contravention of the 
reciprocal trade agreements with the United Kingdom and 
Argentina (J. App. 15, 16). 

After a hearing on the defendant's motion to dismiss the 
complaint and amended complaint, as well as the application 
of the plaintiffs for a temporary injunction, the plaintiffs filed, 
a further motion on October 21,1946, to join two foreign cor¬ 
porations as plaintiffs. These corporations, doing business in! 
Argentina and the United Kingdom, were alleged to be sellers 
of the wool in question to the importers already joined as plain- j 
tiffs (J. App. 29-30). I 

The defendant opposed this motion on the ground that they 
had no standing to sue. 

1 The defendant attached to his motion a certified copy of the letter dated 
June 26,1946, summarized in the complaint and amended complaint (J. App. 
7,32-36). 

*In the original complaint the appellants alluded to this ruling hut re¬ 
quested no specific relief as to it 
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On December 17, 1946, the District Court by Mr. Justice 
Letts issued an opinion by informal memorandum granting the 
defendant’s motion to dismiss and overruling the plaintiffs’ 
motion for temporary injunction. In its opinion the Court 
decided, first, that the suit was essentially (me against the 
United States, to which the United States had not consented 
to be sued; and second, that the Congress had conferred juris¬ 
diction in cases such as this on the Customs Court, and the 
remedy there provided was adequate and exclusive (J. App. 40). 

The Court also denied the motion to join the two additional 
foreign party-plaintiffs in that they had no standing to “clog 
the wheels of Government in an effort to enjoin the Secretary 
of the Treasury in the discharge of his official duties”. On 
January 2, 1947, appropriate orders were entered (J. App. 41, 
42). The appellants on January 3, 1947, filed their notice of 
appeal 

' While no application for injunction pending appeal was ever 
filed by the appellants at any time in the District Court, they 
did file a petition for injunction in this Court on January 28, 
.1947. As a result of this petition the purported ruling as to 
the “Cordova Metis Combing Wool” entry issued by the Com¬ 
missioner of Customs was suspended. 

The application for injunction pending appeal has since been 
denied by this Court, and the case has been advanced for an 
early hearing. 

STATUTE AND BECXPBOCAL TEASE AGREEMENTS INVOLVED 

The applicable provisions of the Tariff Act of 1930, not con¬ 
tained in the brief of the appellants, are set forth in the 
appendix. 

! Additional provisions of the Riciprocal Trade Agreements, 
not printed by appellants, between the United Kingdom and 
Argentina are also set forth in the appendix. 

* * v 

SUMMARY OF ARGUMENT 

I 

In this action for a mandatory injunction brought against 
the Secretary of the Treasury the appellants seek to control 
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the functions of an officer of the United States under the Tariff 
Act of 1930. Such a suit to review the official action of the ! 
Secretary of the Treasury is a suit against the United States, 
to which it has not consented to be sued. Louisiana v. McAdoo, 
234 U. S. 627. 

* In effect, the appellants seek to control the exercise of dis¬ 
cretion vested in the Secretary of the Treasury charged with j 
the necessity of construing the statute, ascertaining the facts I 
in a complex specified field, and after making a determination, j 
issue a ruling. Courts will notrissue a mandatory injunction to | 
control the exercise of such discretion. Calf Leather Tanners' | 
Assn. v. Morgenthau, 66 App. D. C. 93, 80 F. (2d) 536. In- j 
terference in such a case would be to interfere with the func¬ 
tions of Government. 

n 

I 

■ ■ i 

The exclusive jurisdiction of the Customs Court bars the 
appellants’ suit in the District Court. By express provision of 
Congress (Secs. 514 and 515 of the Tariff Act of 1930, as 
amended) and long-settled judicial opinion interpreting those! 
sections, the District Court has no jurisdiction to enjoin a pur- [ 
ported ruling of the Secretary of the Treasury classifying the 
importation of “Cordova Metis” wool in the questioned entry. 
Such questions are to be determined by the Customs Court. 
The remedy so provided is adequate and exclusive. Cottman 
Co. v. Dailey , 94 F. (2d) 85. It is immaterial whether the ap¬ 
pellants allege the defendant was acting arbitrarily and capri¬ 
ciously or outside his jurisdiction. The jurisdiction to deter¬ 
mine such questions has long been vested in the Customs Court. 
Riccomini v. United States , 69 F. (2d) 480. 

While the relevance of the trade agreements to the present 
controversy is somewhat obscure, whatever questions arise 
concerning their bearing cm the matter of classification have! 
long been vested in the Secretary of the Treasury and in the 
Customs Court. Von Damm v. United States, 90 F. (2) 263j 

The appellants suffer no more irreparable damage than any 
of the other importers whose attempts to enjoin met with fail¬ 
ure. Cottman Co. v. Dailey, supra. The amount of loss suf¬ 
fered is the difference between the two rates of duty, a rate 
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which can be determined by the orderly procedure of a protest 
and trial in the Customs Court. 

There is no merit in the suggestion of the appellants that the 
legal remedy available to them would entail a multiplicity of 
suits. The decisive question of classification of their entry 
can be decided in a single proceeding. Any questions involv¬ 
ing the application of the decision to particular facts must 
necessarily be resolved as controversies arise. 

m 

' Two foreign sellers of imported wool cannot be joined as 
necessary parties in the present action in that they have no 
standing to sue. It has long been established that one cannot 
complain of injury to one’s business, arising out of competition, 
even though this competition may be fostered, aided or made 
effective by governmental action without either constitutional 
or statutory warrant. Louisiana v. McAdoo, supra; Tennessee 
Electric Power Co. v. Tennessee Valley Authority, 306 U. S. 
118,137; Perkins v. hukens Steel Co., 310 U. S. 113,130.. Nor 
have any rights been given to foreign sellers under the trade 
agreements, assuming that the contemplated ruling modifies 
such agreements, to sue the Secretary of the Treasury in the 
courts of the United States. 

IV 

The prayer for a declaratory judgment made for the first 
time in this Court adds nothing to appellant’s case. What is 
here sought is essentially the adjudication of an equitable cause 
of action, and the Declaratory Judgment Act has not given the 
courts jurisdiction over any controversy that would not be 
within their jurisdiction if affirmative relief were being sought. 
Great Lakes Co. v. Huffman, 319, U. S. 293,300. Applying this 
principle, the District Court could not interfere with the con¬ 
templated ruling where it could not have done so under its 
power to enjoin. 

1 The attempt to include “Welsh Mountain” wool and 30 other 
named wools in their request for a declaratory judgment does 
not present a “case” or “controversy” within the meaning of the 
Act. Coffman v. Breeze Corp., 323 U. S. 316, 324. 


ARGUMENT 


This is a suit against the United States which has not consented 

to be sued 

Appellants’ suit is directed against the Secretary of the Treas¬ 
ury to enjoin the performance of a function entrusted to him by 
statute and is based implicitedly upon the assumption that 
the United States, in whose name the conduct complained of is 
being parried out, is as a matter of law not so directly involved 
as to deprive the Court of jurisdiction. 

It is axiomatic that the United States cannot without its con¬ 
sent be sued in any court. It is, accordingly, well settled that 
whether the suit is against the United States turns upon the 
substantial effect of the decree and not the presence of the! 
United States as a formal party to the action. Minnesota yj 
Hitchcock, 185 U. S. 373, 386; Louisiana v. McAdoo, 234 U. S.j 
627. Such immunity may be invoked where the suit is nor¬ 
mally against a Government official and seeks to restrain hinj 
from taking action within his authority. Lovisuma v. McAdoo, 
supra; Worcester County Trust Co. v. Riley, 302 U. S. 292; 
Mine Safety Appliances v. Forrestal, 326 U. S. 371; Minnesota 
v. Hitchcock, supra. 

The holding in Louisiana v. McAdoo, supra, is controlling 
here. The facts presented in that case bear striking similarity 
to the facts of the instant case. There the State of Louisiana 
filed a petition with the Supreme Court to enjoin the Secretary 
of the Treasury from admitting imports of Cuban sugar except 
at a certain rate of duty and to mandamus him to require the 
collection of a higher rate of duty alleged to be required under 
the Tariff Act of 1913. The Court stated (pp. 629, 632): 

That the United States is not named on the record 
as a party is true. But the question whether it is in legal 
effect a party to the controversy is not always deter¬ 
mined by the fact that it is not named as a party on the 
record, but by the effect of the judgment or decree which 
can here be rendered. Minnesota v. Hitchcock, 18$ 
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U. S. 373,387; Kansas v. United States, supra [204 U. S. 
331,333]. 

***** 

• ./* 

* * * Obviously such suits to review the official 
action of the Secretary of the Treasury in the exercise 
of his judgment as to the rate which should be exacted 
under his construction of the Tariff Acts would operate 
to disturb the whole revenue system of the Government 
and affect the revenues which arise therefrom. Such 
suits would obviously, in effect, be suits against the 
United States. New York Guaranty Co. v. Steele, 134 
U. S. 230; Louisiana v. Jumel, 107 U. S. 711; Hopkins 
v. Clemson College, 221 U. S. 636, 642. 

and in language strikingly apposite continued: 

But we can discover no precedent where even an 
importer has sought^ to clog the wheels of government 
by reviewing the action of the Secretary of the Treas¬ 
ury by a bill such as this. [Italics supplied.] 

Nor have the plaintiffs produced such a precedent in this 
case. 

It is dear from the holding in the McAdoo case that the 
plaintiff seeks here to control a discretionary rather than a 
ministerial function. In this case the Secretary of the Treasury 
was charged'with the necessity of construing the statute, ascer¬ 
taining the facts in a complex specialized field, and, after mak¬ 
ing a determination, issue a ruling. The plaintiffs seek to re¬ 
strain the Secretary from construing the statute. Even as¬ 
suming an error of law in exercising those functions, there is 
no ground for judicial interference. The action still remains 
one against the United States. This case, therefore, does not 
present a basis for mandatory injunction. 

As to the right to mandamus the Secretary to issue a parti¬ 
cular ruling, the Supreme Court stated in the McAdoo case 
(p. 633):* 

* Under the Federal Buies the writ of mandamus has been abolished (F. B. 
C. P. t Buie 81 (b)) and a mandatory injunction substituted. However, its 
Issuance is governed by identical considerations. Miguel v. McCarl, 291 
U. S. 442, 452. 
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The duties imposed upon the Secretary of the Treas¬ 
ury in the collection of sugar tariffs are not ministerial, i 
They , are executive and involve the exercise of judg¬ 
ment and discretion. The facts show a situation in 

i . 

which the Secretary of the Treasury was confronted with | 
the necessity of construing the law and then instructing | 
the customs officers as to whether the twenty-percent 
preferential duty on Cuban sugar required by the con- j 
vention and the act of 1903 confirming that treaty had 
been superseded or in anywise affected by the later 
provisions of the Underwood Act.” 

Directly in point is Calf Leather Tanners’ Ass’n v. Morgen- 
thau, 65 App. D. C. 93; 80 F. (2d) 536. In that case the plain¬ 
tiffs sought a mandamus directing the Secretary of the Treasury I 
to comply with another paragraph of the same section of the 
Tariff Act of 1930 as is involved in this case. In sustaining the 
judgment of the District Court dismissing the petition Mr. j 
Justice Stephens, speaking for the Court, said (p. 540): 

We are of the view that in ruling as he did in the 
Bureau of Customs letter, the Secretary of the Treasury 
was exercising a necessary and proper discretion, and 
that to issue the writ of mandamus in the terms sought | 
would be for the court to assume to control that dis¬ 
cretion. * * * • 

Clearly then no court will interfere in the assessment, classi¬ 
fication, and collection of duties involving the exercise of judg¬ 
ment and discretion in their determination and make such | 
matters subject to judicial review, for “if the matter in respect | 
to which the action of the official is sought, is one in which the 
exercise of either judgment or discretion is required, the courts 
will refuse to substitute their judgment or discretion for that 
of the official entrusted by law with its execution. Interference 
in such a case would be to interfere with the ordinary functions 
of government.” Louisiana v. McAdoo, supra. 

We, therefore, submit that the judgment of the District Court I 
that this is a suit against the United States is correct. 
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The exclusive jurisdiction of the Customs Court bars appel¬ 
lants’ suit in the District Court 

•At the present time the ruling by the Secretary of the 
Treasury concerning the proper classification of the merchan¬ 
dise involved in this suit has been withdrawn. 

'But even if a ruling is rendered unfavorable to the plaintiffs, 
and the Collector of Customs liquidates the entry at the higher 
duty, the appellants have an adequate and exclusive remedy 
at law by resorting to the procedure prescribed in Secs. 505,514 
and 515 of the Tariff Act of 1930, as amended (46 Stat. 734; 
19 U. S. C., Secs. 1505,1514-1515; 28 U. S. C., Sec. 308). 

Under the express terms of the above statutes the assessment 
of the . Collector of Customs regarding the amount of duties 
chargeable on any imported merchandise is final unless within 
sixty days after such decision the importer files a protest with 
the Collector and pays the full amount of duties found by the 
Collector to be due. If such a protest is filed a collector must 
review his action, and if satisfied therewith, must transmit the 
case to the United States Customs Court for decision. Then, if 
that court decides against the plaintiff an appeal may be taken 
from that decision to the Court of Customs and Patent Ap¬ 
peals, and from that court by writ of certiorari to the Supreme 
Court of the United States. 

The cases are dear in holding that the Congress, in providing 
the above remedies for an importer who believes himself the 
subject of an erroneous decision on the part of the collector, 
intended such remedies to be exdusive and to that extent to 
deprive the district courts of jurisdiction which they migh t 
otherwise have had. Louisiana v. McAdoo, supra; Calf Leather 
Tanners? Ass’n. v. Morgenthau, supra; Cottman Co. v. Dailey, 
94 F. (2d) 85; Patchogue-Plymouth Mills Corp. v. Duming, 
101F. (2d) 41, containing a detailed historical discussion of the 
Customs courts; National Sanitary Rag Co. v. Hamilton , 4 F. 
Supp. 642. See also David L. Moss Company, Inc. v. United 
States, 103 F. (2d) 395. See also Ex Parte Bakelite Corp., 279 
U. S. 438; Ex Parte Park and TUford, 245 U. S. 82. 
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In Cottman Co. v. Dailey, supra, an importer brought suit j 
in a United States District Court to enjoin a Collector of 
Customs from assessing certain duties claimed by the plaintiffs 
to be erroneous. The court dismissed the suit for lack of 
jurisdiction. In affirming the judgment on appeal Judge 
Parker stated (p. 88): 

We agree with the learned judge below that the Dis¬ 
trict Court had no jurisdiction of the cause. Congress 
has provided a complete system of corrective justice 
with respect to matters arising under the customs laws. 
If an importer is dissatisfied with an appraisal, he may 
appeal to the Customs Court; * * If dissatisfied 

with a decision of the Collector, may pay under protest 
and have a review of the decision with appeal to the 
Customs Court. * * * In either case, review by the 
Court of Customs and Patent Appeals is provided. 
* * * “This system of corrective justice being com¬ 
plete in itself, it must be concluded that Congress did 
not intend to allow any other method to redress sup¬ 
posed wrongs occurring in the operation of the laws ip 
relation to the collection of [customs] revenues.” Ric- 
comini v. United States, 9 Cir., 69 F. 2d 480, 484; 
Nicholl v. United States, 7 Wall. 122, 130, 19 L. Ed. 
125; Gulbenkian v. United States, 2 Cir., 186 F. 133.135. 

The court continued that while there might be extraordinary 
and exceptional circumstances resulting in irreparable injury 
to a complainant, referring specifically to Miller v. Standard 
Nut, etc., 284 U. S. 498, 508, the tax case relied on by appellees 
in their brief, 

• , 

* * * ■ the assessment of duties on imports which 
may he paid under protest and recovered in the manner 
provided by Congress does not present such a case; for 
there the remedy provided by Congress is adequate even 
though the duties assessed be illegal or unconstitutional. 
The mere fact that the act of Congress is alleged to be 
unconstitutional or the imposition of the duty beyond 
the statutory power of the Secretary of the Treasury 
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or his assistants does not present a case for equitable 
interference where such legal remedy is provided 
[Italics supplied.] 

In view of this holding it is difficult to perceive any merit 
in. the appellants’ contention that the Secretary of the Treas¬ 
ury “is acting outside his jurisdiction” and, therefore, can be 
enjoined by the District Court. In the first place, the wool in 
question here is not just “Cordoba” wool, as the appellants 
assert. It is wool which they themselves have, classified in the 
entry attached to the complaint as “Cordova Metis Comb¬ 
ing Wool 50/56’s,” and the question before the Secretary is 
whether such wool should come in as a named wool under 
paragraph 1101 with other wools of not more than 40s, or 
whether this “Cordova Metis” wool should come in under para¬ 
graph 1102 as “wool not specifically provided for.” 

Thus, the question before the Secretary of the Treasury for 
decision, which appellants seek to enjoin, is one of classification. 
Such a decision raises questions of statutory construction with 
respect to matters arising under the Customs law, which Con¬ 
gress has lodged with the Secretary of the Treasury (19 U. S. C., 
Secs. 66 and 1502). There can be no doubt that such a ruling 
concerning the classification of imported wool and the col¬ 
lection of duties so assessed is clearly within his jurisdiction. 

! In any event, assuming that the classification of “Cordova 
Metis Combing Wool 50/56’s” is arbitrary and capricious and 
does not conform with congressional intent, the District Court 
by act of Congress and long-established judicial opinion is 
not the court to review such matters—it is the Customs Court. 

In short, to state that the defendant is acting beyond his 
statutory power or beyond his jurisdiction does not present a 
case for the exercise of jurisdiction by the District Court; where 
as here, the Congress has provided an adequate and exclusive 
remedy in the Customs Court. Riccomini v. United States, 
69 F. (2d) 480. (Here also, the plaintiff made a similar con¬ 
tention in an attempt to confer jurisdiction on the District 
Court without success.) See also Calf Leather Tanners* Ass’n 
v. Morgenthau, supra 

The identical paragraph now in issue was involved in the 
case of Palchogue-Plymouth Mills Corp. v. Durning, supra, 
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when an importer brought suit in the District Court lor the | 
Southern District of New York to recover with interest duties j 
paid on wools used to manufacture carpets. The Circuit Court 
of Appeals, speaking through Circuit Judge Chase, reversed j 
the District Court and dismissed the complaint for lack of ju¬ 
risdiction, stating (p. 484); 

The District Court had no jurisdiction since the ju¬ 
risdiction of the Customs Court was complete and 
exclusive. 

The line of cases cited by the appellants justifying equitable 
interference concerns situations arising out of statutes contain¬ 
ing no adequate and exclusive remedy as found in Secs. 514 and 
515 of the Tariff Act of 1930, as amended. Accordingly, where 
the executive officer was acting arbitrarily and capriciously or 
outside his jurisdiction, the only remedy for the aggrieved! 
plaintiff was to sue in the District Court. This explains Waite 
v. Macy, 246 U. S. 606, stressed so strongly by the appellants. | 
That case involves a special statute known as the Tea Law, 
and the court, before granting relief, found that no remedy 
was available under the Act to secure the plaintiffs’ rights. 

Of course, as stated in Morrill v. Jones , 106 TJ. S. 466, the 
Secretary of the Treasury cannot amend or alter a congressional 
- statute without express congressional consent. When that case 
was decided more than 50 years ago, the district courts had 
jurisdiction over such questions of customs law. The holding, 
therefore, has no application to the present suit, for now juris¬ 
diction to decide such questions has been specifically placed in 
the Customs Court. 

While the relevance of the trade agreements to the present 
controversy is somewhat obscure, what has been said concern¬ 
ing the Tariff Act applies with equal force to the trade agree¬ 
ments. By their terms they are to be construed and given the 
same effect as the collateral provisions of the customs law. 4 ! 
The jurisdiction to determine such questions has long beeni 
vested in the Secretary of the Treasury and the Customs Court. 

Von Damm v. United States , 90 F. (2d) 1263; George E. War- 
—— — ■ 

4 The alleged rights under these agreements of foreign sellers of wool to 
American importers will be taken up at page 17 of the brief. 



ten Corporation v. United States, 97 F. (2d) 105 (Cust. and 
Pat. App.). See also George E. Warren Corporation v. United 
States , 94 F. (2d) 597 (C. C. A. 2d), cert. den. 304 U. S. 572. 
i Great stress is laid upon alleged financial hardships caused 
by threatened contract cancellations or the inability to con¬ 
summate future deliveries of wooL Such allegations of 
irreparable damage are mere conclusions. The appellants 
suffer no more damage than any other importer who is required 
to pay a duty higher than he thinks he should pay. Their 
damage is no more irreparable than that of any of the other 
importers whose attempts to enjoin met with failure. Cottman 
Co. v. Dailey, supra. See also Calf Leather Tanners’ Ass’n. v. 
Morgenthau, supra. 

The amount of loss suffered is the difference between the 
two rates of duty, a rate which can be determined by the 
orderly procedure of a protest and trial in the Customs Court, 
followed by appeal to the Court of Customs and Patent Ap¬ 
peals, and finally by certiorari to the Supreme Court of the 
United States. 

There is no merit in the suggestion of the appellants that 
the legal remedy available to them would entail the multiplic¬ 
ity of suits. The decisive question of classification concerning 
their entry of “Cordova Metis Combing Wool” can be decided 
in a single proceeding. Any questions involving the applica¬ 
tion of the decision to particular facts must necessarily be 
resolved as controversies arise. 

“Where large public interests are concerned and the issuance 
of an injunction may seriously embarrass the accomplishment 
of important governmental ends”, i. e., the disruption of the 
revenue system of the Government; “a court of equity acts 
with caution and only on clear showing that its intervention is 
necessary in order to prevent an irreparable injury.” Hurley 
v. Kincaid, 285 U. S. 95, 104. See also National War Labor 
Board v. Montgomery Ward & Co., Inc., 79 App. D. C. 200, 
144 F. (2d) 528,530, cert. den. 323 U. S. 774. 

Their attempt to circumvent the orderly procedure of protest 
and trial in the Customs Court by the untimely filing of this 
injunction suit should fail. 
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Two foreign sellers of imported wool cannot be joined as 
necessary parties in the present action 

Sometime after arguments had been concluded in the lower 
court upon the defendant’s motion to dismiss, the appellants 
filed a motion to join two foreign sellers of wool as additional 
plaintiffs. One of them, George Normanton, Ltd., a British j 
corporation, doing business in the United Kingdom, they state, 
sells all types of wool produced in the British Isles, including j 
Welsh Mountain wool. The other, Alfred Ortner and Cia, 
an Argentinean company doing business in Argentina, they! 
allege, sells Cordoba wool to some of the appellants. ! 

The defendant opposed this motion on the ground that these 
sellers had no standing to sue. The District Court in over¬ 
ruling the motion decided that these foreign sellers “had no| 
standing to clog the wheels of Government in an effort to en¬ 
join the Secretary of the Treasury in the discharge of his of-! 
ficial duties.” 

The main basis for including George Normanton, Ltd., a 
British corporation doing business in England, is that it al¬ 
legedly sells Welsh Mountain wool to one of the appellants., 
Welsh Mountain wool is not in controversy in this case. Ap¬ 
pellants admit that no such wool is being imported at the pres¬ 
ent time. In view of this, it is submitted that there is no 
justiciable controversy between the parties as to this wool. 
Its inclusion, therefore, has no relevancy or bearing on the mat¬ 
ter in issue. In any case, even if Welsh Mountain wool were 
in issue, neither foreign corporation can be joined in that they 
have no standing to sue. 

Appellants’ reasoning underlying the basis for joinder takes 
the following form: Because of the higher duty being assessed 
under the statute, these foreign corporations cannot sell to the 
importers so they are entitled to join as plaintiffs to enjoin the 
alleged threatened loss arising from the cancellation of con¬ 
tracts. In effect, because a higher price will result they can¬ 
not sell foreign wool in competition with domestic wool. 

The Supreme Court has held in a succession of cases that one 
cannot complain of injury to one’s business, arising out of 


competition, even though this competition may be fostered, 
aided or made effective by governmental action, without con¬ 
stitutional or statutory warrant. Louisiana v. McAdoo, 234 
U. S. 627, 631; Alabama Power Co. v. Iekes, 302 U. S. 464; 
Tennessee Electric Power Co. v. Tennessee Valley Authority, 
306 U. S. 118,137; Perkins v. Lukens Steel Co., 310 U. S. 113, 
130. See also Massachusetts v. Mellon, 262 U. S. 447. 

It will be recalled that in Louisiana v. McAdoo, supra, the 
Supreme Court held that Louisiana, as a producer of sugar, 
had no standing to enjoin the alleged arbitrary and illegal 
imposition of a lower rate of duty by the Secretary of the 
Treasury on Cuban sugar. In the language of the Court 
(p. 631): 

But what definite and distinct interest has the State 
of Louisiana whether the rate collected to be too high 
or too low? She is a producer of sugar which must be 
sold in competition with foreign sugar, and the petition 
avers that the lowering of the duty upon Cuban sugar 
will lower the price for which she must sell her sugar 
yet unsold. But if Louisiana, as a mere producer and 
seller of sugar may review the action of the Secretary 
of the Treasury in determining the rate to be collected 
on Cuban sugar, why may not any consumer, though not 
an importer, make a similar complaint if in his judg¬ 
ment the Secretary of the Treasury is exacting a higher 
rate than justified by the law, thereby enhancing the 
price he must pay in the market upon imported articles 
which he uses? * * * 

***** 

But we can discover no precedent where even an im¬ 
porter has sought to clog the wheels of government by 
reviewing the action of the Secretary of the Treasury by 
a bill such as this. 

Certainly, if the sovereign State of Louisiana, a producer of 
sugar, had no standing to sue, a foreign corporation who sells 
to an importer is in an even more remote position. To hold 
otherwise, would be to allow every foreign manufacturer of 
every imported material a standing to protest any decision 
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concerning the assessment of duties by the Secretary of the I 
Treasury under the Tariff Act. The devastating effect of such 
a holding on the administrative machinery of the executive 
departments and the revenue system of the United States be¬ 
comes quite apparent. % j 

The appellants further assert as a basis for joining these two 
foreign sellers the trade agreements between the United King -1 
dom (54 Stat. 1897) and Argentina (56 Stat. 1685). Assum¬ 
ing arguendo that the contemplated ruling of the Secretary of] 
the Treasury as to “Cordova Metiza” wool modifies such agree¬ 
ments, no rights have been given to foreign sellers under those 
agreements to sue the Secretary of the Treasury in courts of 
the United States. See George E. Warren Corporation v. 
United States , 94 F. (2d) 597. j 

In point of fact under the terms of both agreements should 
a conflict with the terms of the agreements exist, consultations 
between representatives of the Governments are provided with 
a view to effecting a mutually satisfactory adjustment of the 
matter. See Article XII of the Argentinean Trade Agreed 
ment, 54 Stat. 1685, 1696-97; and Article XX of the British 
Trade Agreement, 54 Stat. 1897,1905. 

In any event, even if the foreign sellers to American im¬ 
porters had a standing to sue, the amended complaint should 
be dismissed as to them because the District Court has no 
jurisdiction for the reasons previously stated. 

I 

I 

IV j 

• I 

These principles apply to & declaratory judgment suit 

In an attempt to beguile this Court to exercise jurisdiction 
through its extraordinary functions in equity, the appellants 
for the first time contend here that the District Court hftd 
jurisdiction to issue a declaratory judgment. 8 

It is well settled “that the Declaratory Judgment Act has not 
given the courts jurisdiction over any controversy that would 
not be within their jurisdiction if affirmative relief were being 
sought.” Putnam v. I ekes, 64 App. D. C. 339,78 F. (2d) 223, 

i 

• As to the impropriety of such practice, see Hutchison v. Fidelity Invest¬ 
ment Association, 106 F. (2d) 431. 
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cert den. 296 U. S. 612. Great Lakes Co. v. Huffman , 319 
U. S. 293, 300; Macauley v. Waterman S. S. Corp., 327 U. S. 
540,545. 

The language of Chief Justice Vinson, speaking for this 
Cour£ in Doehler Metal Furniture Co. v. Warren, 76 App. D. C. 

- 60, 129 F. (2d) 43, 45, 46, summarizes the controlling prin¬ 
ciples: 

* * * the power to issue writs of mandamus does 
not give a court such general jurisdiction over the 
agency or subject matter as to enable it to choose 
another form of relief, the declaratory judgment, for 
eases in which the writ of mandamus itself could not 
issued. * * * 

* * * It is well enough to be attuned to the use 
of new remedial concepts, but it is something else to 
increase jurisdiction beyond the other provisions of 
law by a clever use of remedies. 

Turning to the instant case, we have shown under point I 
that this is a suit against the United States. Even as a suit 
for a declaratory judgment therefore it is a suit against the 
United' States ‘‘behind its back.” Appalachian Electric 
Power Co. v. Smith, 67 F. (2d) 451, 457, cert. den. 291 U. S. 
674. 

Under point II we have shown that as exclusive jurisdiction 
has been vested in the Customs Court, the District Court has 
no jurisdiction over the controversy. The failure of the ap¬ 
pellants to invoke the Customs Court’s exclusive jurisdiction 
over the classification of the “Cordova Metis” wool operates 
to preclude declaratory relief as well as equitable relief. Ma¬ 
cauley v. Waterman S. S. Corp., supra; Miles Laboratories v. 
Federal Trade Commission, 78 App. D. C. 326,140 F. (2d) 683, 
685; Jordan v. I ekes, 79 App. D. C. 114, 143 F. (2d) 152, cert, 
den. 323 U. S. 759. # 

* Cogent reasons or policy require that a declaration be withheld where an 
injunction against a governmental function would not be granted. While 
the declaratory judgment suit is not coercive in private litigation its re¬ 
strictive aspect in suits against Government officers Is graphically demon¬ 
strated here where the contemplated ruling has been suspended pending the 
adjudication of its challenged validity. 
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As pointed out by Chief Justice Groner in MUes Laborer 
tories v. Federal Trade Commission, supra. 

* # * The administrative remedy which Con¬ 
gress has provided must be first exhausted. * * * 

* * * nor is there anything in the Declaratory 
Judgment Act which changes this result or creates new 
rights or increases or extends the jurisdiction of the j 
courts. 

In brief, <f lacking jurisdiction of his suit for direct relief, the 
court did not acquire jurisdiction, by virtue of the declaratory j 
judgment statute, to give, indirectly, relief which it could not 
give directly”. Jordan v. lakes, supra. 

The attempt by the appellants to include Welsh Mountain 
wool and more than 30 other named wools in their request for 
a declaratory judgment does not present a “case” or “contro¬ 
versy” within the meaning of the Act. Disputes of a hypo¬ 
thetical or abstract character are not “cases of actual contro¬ 
versy”. Aetna Life Insurance Co. v. Haworth, 300 U. S. 227, 
240-241; Coffman v. Breeze Corp., 323 U. S. 316, 324. Legal 
advice will not be granted under the guise of a declaratory 
judgment. Coffman v. Breeze Corp., supra. 

CONCLUSION 

For the foregoing reasons, the judgment below should be 
affirmed. 

Respectfully submitted. 

John F. Sonnett, 

Assistant Attorney General. | 
George Morris Fat, 

United States Attorney. 

Of Counsel: 

J. Francis Hayden, 

Edward H. Hickey, 

Special Assistants to the Attorney General. 


I 












APPENDIX 


Tariff Act of 1930, c. 497, 46 Stat. 590 (U. S. C., Title 19, 
Secs. 66,1001, Sched. 11, par. 1102, 1505), provides in part as 
follows: 

i 

§ 66. Rules and forms prescribed by Secretary: 1 

The Secretary of the Treasury shall prescribe forms of 
entries, oaths, bonds, and other papers, and rules and 
regulations not inconsistent with law, to be used in 
carrying out the provisions of law relating to raising 
revenue from imports, or. to duties on imports, or to 
warehousing, and shall give such directions to collectors 
and prescribe such rules and forms to be observed by 
them as may be necessary for the proper execution of | 
the law. 

* * * * * 

i 

Par. 1102. (a) Wools, not specially provided for not i 
finer than 44s, in the grease or washed, 29 cents per 
pound of dean content; scoured, 32 cents pa* pound of 
dean content; on the skin, 27 cents per pound of dean 
content; sorted, or matchings, if not scoured, 30 cents 
per pound of clean content: Provided, That a tolerance 
of not more than 10 per centum of wools not finer than 
46s may be allowed in each bale or package of wools im¬ 
ported as not finer than 44s. 

(b) Wools, not specially provided for, and hair of 
the Angora goat, Cashmere goat, alpaca, and other like 
animals, in the grease or washed, 34 cents per pound 
of dean content; scoured, 37 cents per pound of dean 
content; on the skin, 32 cents per pound of dean con¬ 
tent; sorted, or matchings, if not scoured, 35 cents per 
pound of clean content. 

i 

* * # # • 

i 

§ 1505. Payment of duties: ! 

The consignee shall deposit with the collector, at the 
time of making entry, unless the merchandise is entered j 
for warehouse or transportation, or under bond, the | 

( 23 ) | 
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amount of duty estimated to be payable thereon. Upon 
receipt of the appraiser's report and of the various re¬ 
ports of landing, weight, gauge, or measurement the 
collector shall ascertain, fix, and liquidate the rate and 
amount of duties to be paid on such merchandise as 
provided by law and shall give notice of such liquida¬ 
tion in the form and manner prescribed by the Secre¬ 
tary of the Treasury, and collect any increased or addi¬ 
tional dutiea due or refund any excess of duties de¬ 
posited as determined on such liquidation. 

The relevant provisions of the Reciprocal Trade Agreement 
between the United States and the United Kingdom are (54 
Stst 1897, 1905, 1954): 

ARTICLE XX t 

Should any measure be adopted in any territory of 
either Hi gh Contracting Party which, while not conflict¬ 
ing with the terms of this Agreement, appears to the 
other High Contracting Party to have the effect of nulli¬ 
fying or impairing any of the objects of the Agreement, 
the first High Contracting Party shall consider such 
representations and proposals as the other may make, 
with a view to effecting a mutually satisfactory adjust¬ 
ment of the matter. 

• • • * • 

SCHEDULE IV 

I 

Note: The provisions of this Schedule shall be con¬ 
strued and given the same effect, and the application 
of collateral provisions of the customs laws of the United 
States to the provisions of this Schedule shall be deter¬ 
mined, insofar as may be practicable, as if each provi¬ 
sion of this Schedule appeared respectively in the statu¬ 
tory provision noted in the column at the left of the 
respective descriptions of articles. 

* * * • • 

The relevant provisions of the Reciprocal Trade Agreement 
between the United States and Argentina (56 Stat. 1685,1696- 
1697, 1728) are: 
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ARTICLE XU ' 

‘ I 

1. If the Government of either country should con¬ 
sider that any circumstance, or any measure adopted 
by the other Government, even though it does not con¬ 
flict with the terms of this Agreement, has the effect of | 
nullifying or impairing any object of the Agreement or | 
of prejudicing an industry or the commerce of that 
country, such other Government shall give sympathetic 
consideration to such representations or proposals as j 
may be made with a view to effecting a mutually satis- | 
factory adjustment of the matter. If no agreement is j 
reached with respect to such representations or propos- | 
als, the Government making them shall be free to sus- j 
paid or terminate this Agreement in whole or in part on 
thirty days 7 written notice. 

2. The Governments of the two countries agree to 
consult together to the fullest possible extent in regard | 
to all matters affecting the operation of the present 
Agreement. In order to facilitate such consultation, a 
Commission consisting of representatives of each Gov- j 
eminent shall be established to study the operation of ! 
the Agreement, to make recommendations regarding j 
the fulfillment of the provisions of the Agreement, and 
to consider such other matters as may be submitted to 

it by the two Governments. 

* * # • * 


SCHEDULE n 

i 

Note: The provisions of this Schedule shall be con¬ 
strued and given the same effect, and the application 
of collateral provisions of the customs laws of the! 
United States to the provisions of this Schedule shall 
be determined, insofar as may be practicable, as if each 
provision of this Schedule appeared respectively in the 
statutory provision noted in the column at the left of 
the respective descriptions of articles. 

« • ♦ * * 
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